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Clarke v. State - CCA read opinion
9/24/2008 : Cite No. PD-1454-07 : Brady/Giglio Claim
Issue:  Did the defendant in a sexual assault case successfully preserve a
Brady/Giglio claim when he did not explicitly raise it in a written
motion for new trial but rather made the argument at a hearing on his
motion?
Holding:  Yes. A claim that the trial court erred in denying a motion for new trial

is preserved for appellate review if the nature of the ground allegedly
warranting a new trial is raised and litigated, without objection, at
some point during the motion-for-new-trial proceedings. Because the
defendant only "enlarge[d]" his claim at the hearing and the State did
not object, the trial court had authority to consider and rule on the
defendant's Brady claim even though it was not explicitly set out in
the original motion for new trial.
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Dissenting:  Presiding Judge Keller (joined by Judges Keasler and Hervey)
dissented, writing that T.R.App.P. 33.1 prohibits a defendant from

amending a motion for new trial later than 30 days after sentence has
been imposed. "Appellant’'s attempt to add a claim orally at the
hearing cannot be countenanced any more than if he had attempted
to add a new claim in writing."

read dissenting opinion

Commentary:  The Code of Criminal Procedure gives the defendant an opportunity to
object to anything in the PSI that he believes is inaccurate and
counter it with other information. CCP, art. 42.12, sec. 9(e). In
addition, the defendant and his attorney have a right to read the PSI
48 hours before sentencing. CCP, art. 42.12, sec. 9(d). Nonetheless,
the CCA allows the defendant to raise an issue for the first time during
a hearing on a motion for new trial, letting the defense attorney claim
he was just too surprised by the PSI to say anything at sentencing.
Frankly, this should result in an ineffective assistance of counsel claim,
not a prosecutorial misconduct claim. The probation officer developed
the sentencing information. That probation officer works for the judge,
and his work is subject to attack by the defense. Yet, the defendant
got to twist this into a Brady claim. Amazing. Finally, there is no
evidence that the judge gave any consideration to the alleged
inaccurate information in sentencing the defendant. The CCA messes
this one up big time. To avoid being placed in this position, the
prosecutor must object at the first opportunity that the claim (1) falls
outside the original motion for new trial, (2) was not anything that the
prosecutor did or should have known was false, (3) could and should
have been raised in a timely manner by the defense BEFORE
sentencing, and (4) didn't have any effect on sentencing because the
judge sentenced the defendant for raping a child, as alleged in the
indictment and confessed to by the defendant.

Brown v. State - CCA read opinion

9/24/2008 : Cite No. AP-75,294 : Accomplice-Witness Testimony
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Issue: Is a defendant's suspicious conduct, coupled with an admission or
confession sufficient to corroborate accomplice-witness testimony?

Holding:  Yes. The suspiscious conduct and admission is sufficient corroboration
of the accomplice testimony under

Commentary: Be sure to take a look at the discussion on the conclusion that the
prosecutor made improper, albeit harmless, arguments in response to
defense arguments that the prosecutor got the witnesses to lie. It's a
tricky business to respond to such accusations without striking at the
defense over the shoulder's of counsel. But it is maddening to be left
unable to respond to such accusations during final argument.
Apparently you better object and develop contrary evidence during
trial when cross-examination raised those implied arguments. Know
this: Dan Rizzo is an honorable prosecutor with a long history of
excellent, ethical work.

Texas Courts of Appeals

Reasor v. State - 4th COA El read opinion

9/24/2008 : Cite No. 04-07-00442-CR : Evidence in Revocation Hearing

Issue:  Did evidence of a civil claim in a landlord-tenant dispute provide
sufficient evidence to revoke the defendant's probation when offered
during the revocation hearing?

Holding: Yes. Evidence presented regarding the landlord-tenant dispute was
enough to allow the trier of fact to conclude that the defendant had
also committed the offense of criminal mischief. Proof of a single
probation violation is sufficient to support a revocation.

Commentary:  Moral of the story: if you are on deferred adjudication for a serious
drug crime, don't mess with your landlord when you move out.

Attorney General Opinions
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GA-0666 read opinion

9/22/2008

Issue: Is the Texas Association of Appraisal Districts a "governmental body" for
purposes of the Public Information Act?

Holding: A determination of an entity's status as a governmental body under
chapter 552 of the Government Code is dependent upon whether that
entity is supported in whole or in part by public funds. The extent to which
an entity is supported by public funds requires an analysis of the facts
surrounding each entity.
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