 SEQ CHAPTER \h \r 1Section 16.02(d)(2). Unlawful Advertisement of Electronic, Mechanical, or Other Device (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits an offense if the person intentionally or knowingly places in a [newspaper OR magazine OR handbill OR other publication] an advertisement of an electronic, mechanical, or other device [knowing or having reason to know that the device is designed primarily for nonconsensual interception of [wire OR electronic OR oral] communications OR promoting the use of the device for the purpose of nonconsensual interception of [wire OR electronic OR oral] communications OR knowing or having reason to know that the advertisement will promote the use of the device for the purpose of nonconsensual interception of [wire OR electronic OR oral] communications].

“Electronic, mechanical, or other device” means a device that may be used for the nonconsensual interception of [wire OR oral OR electronic] communications.  The term does not include a telephone or telegraph instrument, the equipment or a facility used for the transmission of electronic communications, or a component of the equipment or a facility used for the transmission of electronic communications if the instrument, facility, or component is:

(A) furnished to the subscriber or user by a provider of [wire OR electronic] communications service in the ordinary course of the provider’s business and being used by the subscriber or user in the ordinary course of its business;

(B) furnished by a subscriber or user for connection to the facilities of a [wire OR electronic] communications service for use in the ordinary course of the subscriber’s or user’s business;

(C) being used by a communications common carrier in the ordinary course of its business;

(D) being used by an investigative or law enforcement officer in the ordinary course of the officer’s duties.

 “User” means a person who uses an electronic communications service and is authorized by the provider of the service to use the service.

“Electronic communications service” means a service that provides to users of the service the ability to send or receive [wire OR electronic] communications.

“Communication common carrier” means a person engaged as a common carrier for hire in the transmission of [wire OR electronic] communications.

 “Investigative or law enforcement officer” means [an officer of this state or of a political subdivision of this state who is empowered by law to conduct investigations of or to make arrests for OR an attorney authorized by law to prosecute or participate in the prosecution of] the felony offenses of murder, capital murder, possession of child pornography, promotion of child pornography, possession of a controlled substance, delivery of a controlled substance, manufacture of a controlled substance, delivery of marihuana, delivery of controlled substance or marihuana to a child, possession or transport of certain chemicals with intent to manufacture a controlled substance, possession or transport of anhydrous ammonia, delivery of drug paraphernalia to a child, illegal barter, illegal expenditure, illegal investment, unauthorized disclosure of information, controlled substance fraud, diversion of controlled substance property or plant, unlawful transfer or receipt of chemical precursor, transfer of precursor substance for unlawful manufacture, unlawful transfer or receipt of chemical laboratory apparatus, transfer of chemical laboratory apparatus for unlawful manufacture, delivery of a dangerous drug, manufacture of a dangerous drug, or an attempt, conspiracy, or solicitation to commit any of those offenses.

“Wire communication” means an aural transfer made in whole or in part through the use of facilities for the transmission of communications by the aid of wire, cable, or other like connection between the point of origin and the point of reception, including the use of such a connection in a switching station, furnished or operated by a person authorized to engage in providing or operating the facilities for the transmission of communications as a communications common carrier.  The term includes the electronic storage of a wire communication.

“Aural transfer” means a transfer containing the human voice at any point between and including the point of origin and the point of reception.

 “Oral communication” means an oral communication uttered by a person exhibiting an expectation that the communication is not subject to interception under circumstances justifying that expectation.  The term does not include an electronic communication.

“Electronic communication” means a transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic, or photo-optical system.  The term does not include:

(A) a wire or oral communication;

(B) a communication made through a tone-only paging device; or

(C) a communication from a tracking device.


“Intercept” means the aural or other acquisition of the contents of a [wire OR oral OR electronic] communication through the use of an electronic, mechanical, or other device.


“Contents” includes any information concerning the substance, purport, or meaning of a [wire OR oral OR electronic] communication.


“Consent” means assent in fact, whether express or apparent.
 [Assign a paragraph number here]


A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of unlawful advertisement of electronic, mechanical, or other device as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following affirmative defense authorized by Tex. Pen. Code § 16.02(e) only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.04(c).  Assign a paragraph number here, otherwise delete.]


It is an affirmative defense to the offense of unlawful advertisement of electronic, mechanical, other device that the [manufacture OR assembly OR possession OR sale] of an electronic, mechanical, or other device that is designed primarily for the purpose of nonconsensual interception of [wire OR electronic OR oral] communication is by [a communication common carrier or a provider of wire or electronic communications service or an officer, agent, or employee of or a person under contract with a communication common carrier or provider acting in the normal course of the provider’s or communication carrier’s business OR an officer, agent, or employee of a person under contract with, bidding on contracts with, or doing business with the United States or this state acting in the normal course of the activities of the United States or this state OR a member of the Department of Public Safety who is specifically trained to install wire, oral, or electronic communications intercept equipment OR a member of a local law enforcement agency that has an established unit specifically designated to respond to and deal with life-threatening situations].
“Member of a law enforcement unit specially trained to respond to and deal with life-threatening situations” means a peace officer who receives a minimum of 40 hours a year of training in hostage and barricade suspect situations as evidenced by the submission of appropriate documentation to the Commission on Law Enforcement Officer Standards and Education.

[Insert the following paragraphs as part of the affirmative defense instruction.]


The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of unlawful advertisement of electronic, mechanical, or other device, but you further find by a preponderance of the evidence that the [manufacture OR assembly OR possession OR sale] of an electronic, mechanical, or other device that is designed primarily for the purpose of nonconsensual interception of wire, electronic, or oral communication is by [a communication common carrier or a provider of wire or electronic communications service or an officer, agent, or employee of or a person under contract with a communication common carrier or provider acting in the normal course of the provider’s or communication carrier’s business OR an officer, agent, or employee of a person under contract with, bidding on contracts with, or doing business with the United States or this state acting in the normal course of the activities of the United States or this state OR a member of the Department of Public Safety who is specifically trained to install wire, oral, or electronic communications intercept equipment OR a member of a local law enforcement agency that has an established unit specifically designated to respond and deal with life-threatening situations],
you will find the defendant not guilty.
Notes on definitions (delete definitions which do not apply)
“Electronic, mechanical or other device” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(4).

“User” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(16).

“Electronic communications service” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(18). 

“Communications common carrier” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(10).

 “Investigative or law enforcement officer” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(5).
“Wire communication” as defined by Tex. Code Crim. Pro. art. 18.20 §1(1).
“Aural transfer” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(21).
 “Oral communication” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(2).
“Electronic communication” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(15).
“Intercept” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(3).

“Contents” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(6).

“Consent” as defined by Tex. Pen. Code § 1.07(a)(11).

 “Member of a law enforcement unit specially trained to respond and deal with life-threatening situations” as defined by Tex. Code Crim. Pro. art. 18.20 § 1(23).
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