 SEQ CHAPTER \h \r 1Section 16.06. Unlawful Installation of Tracking Device (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits an offense if the person knowingly installs an electronic or mechanical tracking device on a motor vehicle [owned OR leased] by another person.

“Electronic or mechanical tracking device” means a device capable of emitting an electronic frequency or other signal that may be used by a person to identify, monitor, or record the location of another person or object.


“Motor vehicle” means:

(A) any motor driven or propelled vehicle required to be registered under the laws of this state;

(B) a trailer or semitrailer, other than manufactured housing, that has a gross vehicle weight that exceeds 4,000 pounds;

(C) a house trailer;

(D) a four-wheel all-terrain vehicle designed by the manufacturer for off-highway use that is not required to be registered under the laws of this state; or

(E) a motorcycle, motor-driven cycle, or moped that is not required to be registered under the laws of this state, other than a motorcycle, motor driven cycle, or moped designed for and used exclusively on a golf course.

“Trailer” means a vehicle that is designed to carry a load wholly on the trailer’s own structure and is drawn or designed to be drawn by a motor vehicle.

  “Manufactured housing” means a HUD-code manufactured home or a mobile home.

“HUD-code manufactured home” 

(A) means a structure:

(i) constructed on or after June 15, 1976, according to the rules of the United States Department of Housing and Urban Development;

(ii) built on a permanent chassis;

(iii) designed for use as a dwelling with or without a permanent foundation when the structure is connected to the required utilities;

(iv) transportable in one or more sections; and

(v) in the traveling mode, at least eight body feet in width or at least 40 body feet in length or, when erected on site, at least 320 square feet;

(B) includes the plumbing, heating, air conditioning, and electrical systems of the home; and

(C) does not include a recreational vehicle

“Recreational vehicle” means a vehicle:

(A) built on a single chassis;

(B) 400 square feet or less when measured at the largest horizontal projections;

(C) self-propelled or permanently towable by a light duty truck; and

(D) designed primarily not for use as a permanent dwelling but as temporary living quarters for recreational, travel, camping, or seasonal use.

“Mobile home”

(A) means a structure:

(i) constructed before June 15, 1976;

(ii) built on a permanent chassis;

(iii) designed for use as a dwelling with or without a permanent foundation when the structure is connected to the required utilities;

(iv) transportable in one or more sections; and

(v) in the traveling mode, at least eight body feet in width or at least 40 body feet in length or, when erected on site, at least 320 square feet; and

(B) includes the plumbing, heating, air conditioning, and electrical systems of the home.

“House trailer” means a trailer designed for human habitation.  The term does not include manufactured housing.

“Motorcycle” means a motor vehicle, other than a tractor, designed to propel itself with not more than three wheels in contact with the ground.

 [Assign a paragraph number here]


A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of unlawful installation of tracking device as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following affirmative defense authorized by Tex. Pen. Code § 16.06(d) only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.04(c).  Assign a paragraph number here, otherwise delete.]



It is an affirmative defense to the offense of unlawful installation of tracking device that the person: 
[obtained the effective consent of the [owner or lessee] of the motor vehicle before the electronic or mechanical tracking device was installed 
OR
was a peace officer who installed the device in the course of a criminal investigation or pursuant to an order of a court to gather information for a law enforcement agency
OR
assisted another whom the person reasonably believed to be a peace officer authorized to install the device in the course of a criminal investigation or pursuant to an order of a court to gather information for a law enforcement agency

OR
was a licensed private investigator who installed the device [with written consent to install the device given by the [owner or lessee] of the motor vehicle and to enter private residential property, if that entry was necessary to install the device, given by the [owner or lessee] of the property or pursuant to an order of or other authorization from a court to gather information].
“Effective consent” includes consent by a person legally authorized to act for the owner.  Consent is not effective if:
(A) induced by force, threat, or fraud;

(B) given by a person the actor knows is not legally authorized to act for the owner;

(C) given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable decisions; or

(D) given solely to detect the commission of an offense.

“Consent” means assent in fact, whether express or apparent.

“Owner” means a person who has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor.

“Possession” means actual care, custody, control, or management.

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

“Peace officer” means a person elected, employed, or appointed as a peace officer.

[Insert the following paragraphs as part of the affirmative defense instruction.]


The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of unlawful installation of tracking device, but you further find by a preponderance of the evidence that the defendant 
[obtained the effective consent of the [owner or lessee] of the motor vehicle before the electronic or mechanical tracking device was installed 

OR

was a peace officer who installed the device in the course of a criminal investigation or pursuant to an order of a court to gather information for a law enforcement agency

OR

assisted another whom the person reasonably believed to be a peace officer authorized to install the device in the course of a criminal investigation or pursuant to an order of a court to gather information for a law enforcement agency

OR
was a licensed private investigator who installed the device [with written consent to install the device given by the [owner or lessee] of the motor vehicle and to enter private residential property, if that entry was necessary to install the device, given by the [owner or lessee] of the property OR pursuant to an order of or other authorization from a court to gather information]
you will find the defendant not guilty.
Notes on definitions:
“Electronic or mechanical tracking device” as defined by Tex. Pen. Code sec. 16.06(a)(1)

“Motor vehicle” as defined by Tex. Trans. Code sec. 501.002(14)

“Trailer” as defined by Tex. Trans. Code sec. 501.002(22)

“Manufactured housing” as defined by Tex. Occ. Code sec. 1201.003(15)

“HUD-code manufactured home” as defined by Tex. Occ. Code sec. 1201.003(9)

“Recreational vehicle” as defined by 24 C.F.R. sec. 3282.8(g)

“Mobile home” as defined by Tex. Occ. Code sec. 1201.003(17)

“House trailer” as defined by Tex. Trans. Code sec. 501.002(6)

“Motorcycle” as defined by Tex. Trans. Code sec. 501.002(13)

“Effective consent” as defined by Tex. Pen. Code sec. 1.07(a)(19)

“Consent” as defined by Tex. Pen. Code sec. 1.07(a)(11)

“Owner” as defined by Tex. Pen. Code sec. 1.07(a)(35)

“Possession” as defined by Tex. Pen. Code sec. 1.07(a)(39)

“Actor” as defined by Tex. Pen. Code sec. 1.07(a)(2)

“Peace officer” as defined by Tex. Pen. Code sec. 1.07(a)(36)
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