Section 16.04. Unlawful Access to Stored Communications 

[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]
A person commits an offense if the person [, to obtain a benefit, OR , to harm another,] [obtains OR alters OR prevents] authorized access to a [wire OR electronic] communication while the communication is in electronic storage by

[intentionally obtaining access without authorization to a facility through which a [wire or electronic] communications service is provided]; OR
[intentionally exceeding an authorization for access to a facility through which a [wire or electronic] communications service is provided].

[Editor's note: Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions.]
"Aural transfer" means a transfer containing the human voice at any point between and including the point of origin and the point of reception.

"Electronic communication" means a transfer of signs, signals, writing, images, sounds, data, or intelligence of any nature transmitted in whole or in part by a wire, radio, electromagnetic, photoelectronic, or photo-optical system.  The term does not include a wire or oral communication, a communication made through a tone-only paging device, or a communication from a tracking device.

"Tracking device" means an electronic or mechanical device that permits only tracking the movement of a person or object.

"Electronic storage" means [a temporary, intermediate storage of a wire or electronic communication that is incidental to the electronic transmission of the communication OR storage of a wire or electronic communication by an electronic communications service for purposes of backup protection of the communication].

"User" means a person who uses an electronic communications service and is authorized by the provider of the service to use the service.

"Wire communication" means an aural transfer made in whole or in part through the use of facilities for the transmission of communications by the aid of wire, cable, or other like connection between the point of origin and the point of reception, including the use of such a connection in a switching station, furnished or operated by a person authorized to engage in providing or operating the facilities for the transmission of communications as a communications common carrier.  The term includes the electronic storage of a wire communication.



[Editor’s note: Assign a paragraph number here.]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

[Editor's note: Select the relevant affirmative defense(s) authorized by Tex. Pen. Code § 16.04(e) only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c); assign a paragraph number here.  Otherwise delete.]
It is an affirmative defense to unlawful access to stored communications that the conduct was authorized by  [Editor's note: select all that are supported by the evidence:
[the provider of the [wire or electronic] communications service]; OR
[the user of the [wire or electronic] communications service]; OR 
[the addressee or intended recipient of the [wire or electronic] communications service].

The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if no affirmative defense was raised; otherwise, delete this section and use the next section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of unlawful access to stored communications, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if an affirmative defense instruction was given; otherwise, delete this section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], and you find that the defendant failed to prove his affirmative defense by a preponderance of the evidence, you will find the defendant guilty of unlawful access to stored communications as charged in the indictment.

If you find that the defendant did not [track indictment] or you have a reasonable doubt thereof, or if you find by the preponderance of the evidence that the conduct was authorized by [re-state affirmative defense(s) selected above], you will find the defendant not guilty.

Definitions
"Aural transfer" as defined by Tex. Code Crim. Proc. art. 18.20, § 1 (21).

"Electronic communication" as defined by Tex. Pen. Code § 16.02(a) & Tex. Code Crim. Proc. art. 18.20, § 1(15).

"Electronic storage" as defined by Tex. Code Crim. Proc. art. 18.20, § 1(20).

Tracking device" as defined in Tex. Code Crim. Proc. art. 18.21, § 1(b)(6).

"Wire communication" as defined by Tex. Pen. Code § 16.02(a) & Tex. Code Crim. Proc. art. 18.20, § 1(1).

"Preponderance of the evidence" as defined by tradition.  No Court of Criminal Appeals cases found in the following search:

"affirmative defense" /100 (preponderance /s evidence) /100 "greater weight" & ti(state)

Black's Law Dictionary 1201 (7th ed. 1999), defines "preponderance of the evidence" as, "The greater weight of the evidence."
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