 SEQ CHAPTER \h \r 1
Section 19.02(b)(3). Murder—In the Course of Committing a Felony (2007)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits an offense if he commits or attempts to commit a felony, namely [name of felony alleged in the indictment], and in the course of and in furtherance of the commission or attempt, or in immediate flight from the commission or attempt, he commits or attempts to commit an act clearly dangerous to human life that causes the death of an individual.


A person commits [name of felony alleged in the indictment] if [list the elements of the felony alleged].

[Editor’s Note: Include definitions of terms related to specific felony offense alleged.]


“Attempt” means, with specific intent to commit an offense, doing an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.


“Act” means a bodily movement, whether voluntary or involuntary, and includes speech.

 
“Felony” means an offense so designated by law or punishable by death or confinement in a penitentiary.

“Death” includes, for an individual who is an unborn child, the failure to be born alive.

 
“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

[Assign a paragraph number here]


A person acts intentionally, or with intent, with respect [to the nature of his conduct or] to a result of his conduct when it is his conscious objective or desire to [engage in the conduct or] cause the result.


[A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.]  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

 [Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the charged offense does not apply to the death of an unborn child if the conduct charged is 

[conduct committed by the mother of the unborn child

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction

OR
the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with the law].


“Consent” means assent in fact, whether express or apparent.


“Assisted reproduction” means a method of causing pregnancy other than sexual intercourse.  The term includes intrauterine insemination, donation of eggs, donation of embryos, in vitro fertilization and transfer of embryos, and intracytoplasmic sperm injection.


“Drug” means a substance, other than a device or component, part, or accessory of a device, that is

[recognized as a drug in the official United States Pharmacopoeia, official Homoeopathic Pharmacopoeia of the United States, official National Formulary, or a supplement to either pharmacopoeia or the formulary, or is intended for use as a component of the same

OR
intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or animals, or intended for use as a component of the same

OR

intended to affect the structure or function of the body of man or animals but is not food, or intended for use as a component of the same]

 [Insert the following paragraphs as part of the affirmative defense instruction.]


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of

[conduct committed by the mother of the unborn child

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction

OR
the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with the law].

you will find the defendant not guilty.
Notes on definitions:

“Attempt” as defined by Tex. Pen. Code sec. 15.01(a)

“Act” as defined by Tex. Pen. Code sec. 1.07(a)(1)

“Felony” as defined by Tex. Pen. Code sec. 1.07(a)(23)

“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” as defined by Tex. Pen. Code sec. 1.07(a)(26)

“Consent” as defined by Tex. Pen. Code sec. 1.07(a)(11)

“Assisted reproduction” as defined by Tex. Fam. Code sec. 160.102(2)

“Drug” as defined by Tex. Health & Safety Code sec. 481.002(16)

“Section 19.02(b)(3) plainly dispenses with a culpable mental state” for the act of murder.  Lomax v. State, No. PD-0944-06, 2007 WL 1829371, at *2 (Tex. Crim. App. June 27, 2007).  “[I]t is the underlying felony itself, and not the felony-murder statute, that determines whether the underlying felony requires a culpable mental state.  Id. at 3 (finding that felony DWI may be the underlying felony in a Section 19.02(b)(3) prosecution).
With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).






