 SEQ CHAPTER \h \r 1Section 19.03(a)(2). Capital Murder—Committing Murder in the Course of Committing Aggravated Sexual Assault (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits the offense of murder if the person intentionally or knowingly causes the death of an individual.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.
A person commits the offense of capital murder if the person intentionally commits the murder in the course of committing or attempting to commit aggravated sexual assault.
“In the course of committing” means conduct occurring in an attempt to commit, during the commission, or in the immediate flight after the attempt or commission of the offense.


A person commits a criminal attempt if, with specific intent to commit an offense, he does an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.


A person commits the offense of aggravated sexual assault if the person intentionally or knowingly:
[causes the penetration of the [anus or sexual organ] of another person by any means, without that person’s consent
OR

causes the penetration of the mouth of another person by the sexual organ of the actor, without that person’s consent
OR

causes the sexual organ of another person, without that person’s consent, to contact or penetrate the [mouth or anus or sexual organ] of another person, including the actor
OR

causes the penetration of the [anus or sexual organ] of a child by any means
OR

causes the penetration of the mouth of a child by the sexual organ of the actor

OR

causes the sexual organ of a child to contact or penetrate the [mouth or anus or sexual organ] of another person, including the actor

OR

causes the anus of a child to contact the [mouth or anus or sexual organ] of another person, including the actor

OR

causes the mouth of a child to contact the [anus or sexual organ] of another person, including the actor]
and 

[the person causes serious bodily injury or attempts to cause the death of [the victim or another person] in the course of the same criminal episode

OR

the person by acts or words places the victim in fear that [death or serious bodily injury or kidnapping] will be imminently inflicted on any person

OR

the person by acts or words occurring in the presence of the victim threatens to cause the [death or serious bodily injury or kidnapping] of any person

OR

the person uses or exhibits a deadly weapon in the course of the same criminal episode

OR

the person acts in concert with another who causes serious bodily injury or attempts to cause the death of the victim in the course of the same criminal episode

OR

the person [administers or provides] [flunitrazepam, otherwise known as rohypnol or gamma hydroxybutyrate or ketamine] to the victim of the offense with the intent of facilitating the commission of the offense

OR

the victim is younger than 14 years of age

OR

the victim is [an elderly individual or a disabled individual]

[Editor's note: Assign a paragraph number here and select the definitions that define terms alleged in the indictment, raised by the evidence, or in the selected definitions.]
“Actor” means a person whose criminal responsibility is in issue in a criminal action.


Penetration is complete however slight.


“Consent” means assent in fact, whether express or apparent.

“Child” means a person younger than 17 years of age who is not the spouse of the actor.

 “Bodily injury” means physical pain, illness, or any impairment of physical condition.

“Serious bodily injury” means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

A person commits the offense of kidnapping if he intentionally or knowingly abducts another person.

“Abduct” means to restrain a person with intent to prevent his liberation by [secreting or holding him in a place where he is not likely to be found OR using or threatening to use deadly force].

“Restrain” means to restrict a person’s movements without consent, so as to interfere substantially with the person’s liberty, by [moving the person from one place to another OR confining the person].  Restraint is “without consent” if it is accomplished by 

[force, intimidation, or deception 

OR 

any means, including acquiescence of the victim, if

[the victim [is a child who is less than 14 years of age or an incompetent person] and the parent, guardian, or person or institution acting in loco parentis has not acquiesced in the [movement or confinement]

or

the victim is a child who is 14 years of age or older and younger than 17 years of age, the victim is taken outside of the state and outside a 120-mile radius from the victim’s residence, and the parent, guardian, or person or institution acting in loco parentis has not acquiesced in the movement]]

“Deadly weapon” means

[a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury

OR

anything that in the manner of its use or intended use is capable of causing death or serious bodily injury]


“Elderly individual” means a person 65 years of age or older.


“Disabled individual” means a person older than 14 years of age who by reason of age or physical or mental disease, defect, or injury is substantially unable to protect himself from harm or to provide food, shelter, or medical care for himself.
A sexual assault is without the consent of the other person if [select all that apply, otherwise delete]:

1) the actor compels the other person to submit or participate by the use of physical force or violence;

2) the actor compels the other person to submit or participate by threatening to use force or violence against the other person, and the other person believes that the actor has the present ability to execute the threat;

3) the other person has not consented and the actor knows the other person is unconscious or physically unable to resist;

4) the actor knows that as a result of mental disease or defect the other person is at the time of the sexual assault incapable either of appraising the nature of the act or of resisting it;

5) the other person has not consented and the actor knows the other person is unaware that the sexual assault is occurring;

6) the actor has intentionally impaired the other person’s power to appraise or control the other person’s conduct by administering any substance without the other person’s knowledge;

7) the actor compels the other person to submit or participate by threatening to use force or violence against any person, and the other person believes that the actor has the ability to execute the threat;

[Editor's note: If lack of consent theory is based on the status of the defendant as a public servant, mental health services provider, health care services provider, clergyman, or employee of a residential facility, insert applicable language from sexual assault charge in TDCAA charge bank.]
 [Assign a paragraph number here]


With regard to the offense of capital murder, a person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.


With regard to the offense of aggravated sexual assault, a person acts intentionally, or with intent, with respect to the nature of his conduct or a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

With regard to the offense of aggravated sexual assault, a person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of capital murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the offense of murder does not apply to the death of an unborn child if the conduct charged is conduct committed by the mother of the unborn child.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of capital murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of conduct committed by the mother of the unborn child you will find the defendant not guilty.

Notes on definitions:
“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” (as applied to murder) as defined by Tex. Pen. Code sec. 1.07(a)(26)

“In the course of committing” as defined by the Texas Court of Criminal Appeals in Garrett v. State, 851 S.W.2d 853, 856 (Tex. Crim. App. 1993)

“Attempt” as defined by Tex. Pen. Code sec. 15.01

“Actor” as defined by Tex. Pen. Code sec. 1.07(a)(2)

“Penetration” as authorized  by Henry v. State, 103 S.W.2d 377, 380 (Tex. Crim. App. 1937); Wilson v. State, 905 S.W.2d 46, 48-49 (Tex. App.–Corpus Christi 1995, no pet.); Rawlings v. State, 874 S.W.2d 740, 744 (Tex. App.–Fort Worth 1994, no pet.).

“Consent” as defined by Tex. Pen. Code sec. 1.07(a)(11)

“Child” as defined by Tex. Pen. Code sec. 22.011(c)(1)

“Bodily injury” as defined by Tex. Pen. Code sec. 1.07(a)(8)

“Serious bodily injury” as defined by Tex. Pen. Code sec. 1.07(a)(46)

“Kidnapping” as defined by Tex. Pen. Code sec. 30.03

“Abduct” as defined by Tex. Pen. Code sec. 20.01(2)

“Restrain” as defined by Tex. Pen. Code sec. 20.01(1)

“Deadly weapon” as defined by Tex. Pen. Code sec. 1.07(a)(17)

“Elderly individual” as defined by Tex. Pen. Code sec. 22.04(c)(2)

“Disabled individual” as defined by Tex. Pen. Code sec. 22.04(c)(3)

With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).
Definitions of culpable mental states are separately provided for causing the death and for other circumstances.  See Hughes v. State, 897 S.W.2d 285, 295 (Tex. Crim. App. 1994).
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