 SEQ CHAPTER \h \r 1Section 19.03(a)(2). Capital Murder—Committing Murder in the Course of Committing Arson (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits the offense of murder if the person intentionally or knowingly causes the death of an individual.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.
A person commits the offense of capital murder if the person intentionally commits the murder in the course of committing or attempting to commit arson.
“In the course of committing” means conduct occurring in an attempt to commit, during the commission, or in the immediate flight after the attempt or commission of the offense.


A person commits a criminal attempt if, with specific intent to commit an offense, he does an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.


A person commits the offense of arson if he [starts a fire, regardless of whether the fire continues after ignition OR causes an explosion] with intent to destroy or damage  any

[vegetation or fence or structure] on open-space land and the said [fire or explosion] was not a part of the controlled burning of open-space land. 

OR 

[building or habitation or vehicle] knowing that it [is within the limits of an incorporated city or town or is insured against damage or destruction or is subject to a mortgage or other security interest or is located on property belonging to another or has located within it property belonging to another]. 

OR 

[building or habitation or vehicle] when the person is reckless about whether the burning or explosion will endanger the life of some individual or the safety of the property of another.

[Add all that are alleged in the indictment:  

and bodily injury or death was suffered by any person by reason of the commission of the offense.
OR
and the property intended to be damaged or destroyed by the actor was a [habitation or place of assembly or place of worship].
OR

and the person intentionally starts a fire in or on a [building or habitation or vehicle], with intent to [damage or destroy property belonging to another or injure any person], and in so doing, recklessly causes damage to the [building or habitation or vehicle].]
[Editor's note: Assign a paragraph number here and select the definitions that define terms alleged in the indictment, raised by the evidence, or in the selected definitions.]

"Bodily injury" means physical pain, illness, or any impairment of physical condition.


"Person" means an individual, corporation, or association.


"Building" means any structure or enclosure intended for use or occupation as a habitation or for some purpose of trade, manufacture, ornament, or use.


"Controlled burning" means the burning of unwanted vegetation with the consent of the owner of the property on which the vegetation is located and in such a manner that the fire is controlled and limited to a designated area.


"Open-space land" means real property that is undeveloped for the purpose of human habitation.


"Property" means real property, tangible or intangible personal property, including anything severed from land, or a document, including money, that represents or embodies anything of value.


"Habitation" means a structure or vehicle that is adapted for the overnight accommodation of persons and includes each separately secured or occupied portion of the structure or vehicle and each structure appurtenant to or connected with the structure or vehicle.


"Vehicle" includes any device in, on, or by which any person or property is or may be propelled, moved, or drawn in the normal course of commerce or transportation.

 [Assign a paragraph number here]


With regard to the offense of capital murder, a person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.


With regard to the offense of arson, a person acts intentionally, or with intent, with respect to the nature of his conduct or a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

With regard to the offense of arson, a person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

With respect to the offense of arson, a person acts recklessly with respect to a result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.

[Editor's note: Add the following paragraph under Tex. Pen. Code § 28.05 if raised by the evidence and assign a paragraph number.]

It is not a defense to arson that the actor has an interest in the property damaged or destroyed if another person also has an interest that the actor is not entitled to infringe.

 [Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of capital murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the offense of murder does not apply to the death of an unborn child if the conduct charged is conduct committed by the mother of the unborn child.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of capital murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of conduct committed by the mother of the unborn child you will find the defendant not guilty.

[Editor's note: If the fire or explosion occurred within the limits of an incorporated city or town, give the following defense authorized by Tex. Pen. Code § 28.02(c), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]

The law concerning arson does not apply when, prior to [starting the fire OR causing the explosion] the actor obtained a permit or other written authorization granted in accordance with a city ordinance, if any, regulating fires and explosions.  Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that prior to [starting the fire OR causing the explosion] the defendant obtained a permit or other written authorization granted in accordance with a city ordinance, if any, regulating fires and explosions, you will find the defendant not guilty.

Notes on definitions:
“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” as defined by Tex. Pen. Code sec. 1.07(a)(26)

“In the course of committing” as defined by the Texas Court of Criminal Appeals in Garrett v. State, 851 S.W.2d 853, 856 (Tex. Crim. App. 1993)

“Attempt” as defined by Tex. Pen. Code sec. 15.01

“Bodily Injury” as defined by Tex. Pen. Code sec. 1.07(a)(8)

"Person" as defined by Tex. Pen. Code § 1.07(a)(38).

"Building" as defined by Tex. Pen. Code § 28.01(2).


"Controlled burning" as defined by Tex. Pen. Code § 28.01(6).

"Open-space land" as defined by Tex. Pen. Code § 28.01(5).

"Property" as defined by Tex. Pen. Code § 28.01(3).

"Habitation" as defined by Tex. Pen. Code § 28.01(1).

"Vehicle" as defined by Tex. Pen. Code § 28.01(4).

With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).
Definitions of culpable mental states are separately provided for causing the death and for other circumstances.  See Hughes v. State, 897 S.W.2d 285, 295 (Tex. Crim. App. 1994).
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