 SEQ CHAPTER \h \r 1Section 19.03(a)(2). Capital Murder—Committing Murder in the Course of Committing Burglary (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits the offense of murder if the person intentionally or knowingly causes the death of an individual.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.
A person commits the offense of capital murder if the person intentionally commits the murder in the course of committing or attempting to commit burglary.
“In the course of committing” means conduct occurring in an attempt to commit, during the commission, or in the immediate flight after the attempt or commission of the offense.


A person commits a criminal attempt if, with specific intent to commit an offense, he does an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.

A person commits the offense of burglary if, without the effective consent of the owner, the person 

enters a [habitation or building not then open to the public or any portion of a building not then open to the public] with intent to commit a [felony or theft or assault]
OR

remains concealed, with intent to commit a [felony or theft or assault] in a [building or habitation]
OR

enters a [building or habitation] and [commits or attempts to commit] a [felony or theft or assault].

For purposes of the offense of burglary, “effective consent” includes consent by a person legally authorized to act for the owner.  Consent is not effective if [select all that apply]:
(A) induced by force, threat, or fraud;

(B) given by a person the actor knows is not legally authorized to act for the owner;

(C) given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable decisions;

(D) given solely to detect the commission of an offense.

“Consent” means assent in fact, whether express or apparent.

“Habitation” means a structure or vehicle that is adapted for the overnight accommodation of persons, and includes:

(A) each separately secured or occupied portion of the structure or vehicle; and

(B) each structure appurtenant to or connected with the structure or vehicle.

“Vehicle” includes any device in, on, or by which any person or property is or may be propelled, moved, or drawn in the normal course of commerce or transportation, except such devices as are classified as “habitation.”

“Building” means any enclosed structure intended for use or occupation as a habitation or for some purpose of trade, manufacture, ornament, or use.

“Owner” means a person who has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor.

“Enter” means to intrude any party of the body or any physical object connected with the body.


A person commits [name of the felony shown by the evidence] if [refer to jury charge bank for elements of felony shown by the evidence]
A person commits the offense of theft if the person unlawfully appropriates property with intent to deprive the owner of the property.

“Appropriate” means to acquire or otherwise exercise control over property.  

Appropriation of property is unlawful if [select all that apply]:

(A) it is without the owner’s effective consent;

(B) the property is stolen and the actor appropriates the property knowing it was stolen by another; or

(C) property in the custody of any law enforcement agency was explicitly represented by any law enforcement agent to the actor as being stolen and the actor appropriates the property believing it was stolen by another.

For purposes of the offense of theft, “effective consent” includes consent by a person legally authorized to act for the owner.  Consent is not effective if:

(A) induced by coercion;

(B) given by a person the actor knows is not legally authorized to act for the owner;

(C) given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable property disposition;

(D) given solely to detect the commission of an offense; or

(E) given by a person who by reason of advanced age is known by the actor to have a diminished capacity to make informed and rational decisions about the reasonable disposition of property.
 “Coercion” means a threat, however communicated [select all that apply]:
(A) to commit an offense;

(B) to inflict bodily injury in the future on the person threatened or another;

(C) to accuse a person of any offense;

(D) to expose a person to hatred, contempt, or ridicule;

(E) to harm the credit or business repute of any person; or

(F) to take or withhold action as a public servant, or to cause a public servant to take or withhold action.

 “Bodily injury” means physical pain, illness, or any impairment of physical condition.

“Public servant” means a person elected, selected, appointed, employed, or otherwise designated as one of the following, even if he has not yet qualified for office or assumed his duties [select all that apply]:

(A) an officer, employee, or agent of government; or

(B) a juror or grand juror; or

(C) an arbitrator, referee, or other person who is authorized by law or private written agreement to hear or determine a cause or controversy; or

(D) an attorney at law or notary public when participating in the performance of a governmental function; or

(E) a candidate for nomination or election to public office; or

(F) a person who is performing a governmental function under a claim of right although he is not legally qualified to do so.

“Property” means [select all that apply]:

(A) tangible or intangible personal property including anything severed from land; or

(B) a document, including money, that represents or embodies anything of value.

“Deprive” means [select all that apply]:

(A) to withhold property from the owner permanently or for so extended a period of time that a major portion of the value or enjoyment of the property is lost to the owner;

(B) to restore property only upon payment of reward or other compensation; or

(C) to dispose of property in a manner that makes recovery of the property by the owner unlikely.
 
“Actor” means a person whose criminal responsibility is in issue in a criminal action.

A person commits the offense of assault if the person

[intentionally, knowingly, or recklessly causes bodily injury to another, including the person’s spouse
OR
intentionally or knowingly threatens another with imminent bodily injury, including the person’s spouse

OR

intentionally or knowingly causes physical contact with another when the person knows or should reasonably believe that the other will regard the contact as offensive or provocative]

 [Assign a paragraph number here]


With regard to the offense of capital murder, a person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.


With regard to the offense of burglary, a person acts intentionally, or with intent, with respect to the nature of his conduct or a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

With regard to the offense of burglary, a person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

 [Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of capital murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the offense of murder does not apply to the death of an unborn child if the conduct charged is 

[conduct committed by the mother of the unborn child

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction

OR
the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with the law].


“Consent” means assent in fact, whether express or apparent.


“Assisted reproduction” means a method of causing pregnancy other than sexual intercourse.  The term includes intrauterine insemination, donation of eggs, donation of embryos, in vitro fertilization and transfer of embryos, and intracytoplasmic sperm injection.


“Drug” means a substance, other than a device or component, part, or accessory of a device, that is

[recognized as a drug in the official United States Pharmacopoeia, official Homoeopathic Pharmacopoeia of the United States, official National Formulary, or a supplement to either pharmacopoeia or the formulary, or is intended for use as a component of the same

OR
intended for use in the diagnosis, cure, mitigation, treatment, or prevention of disease in man or animals, or intended for use as a component of the same

OR

intended to affect the structure or function of the body of man or animals but is not food, or intended for use as a component of the same]

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of capital murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of

[conduct committed by the mother of the unborn child

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure

OR

a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction

OR
the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with the law].

you will find the defendant not guilty.

Notes on definitions:
“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” (as applied to murder) as defined by Tex. Pen. Code sec. 1.07(a)(26)

“In the course of committing” as defined by the Texas Court of Criminal Appeals in Garrett v. State, 851 S.W.2d 853, 856 (Tex. Crim. App. 1993)

“Attempt” as defined by Tex. Pen. Code sec. 15.01

“Effective consent” (as applied to burglary) as defined by Tex. Pen. Code sec. 1.07(a)(19)

“Consent” as defined by Tex. Pen. Code sec. 1.07(a)(11)

“Habitation” as defined by Tex. Pen. Code sec. 30.01(1)

“Vehicle” as defined by Tex. Pen. Code sec. 30.01(3)

“Building” as defined by Tex. Pen. Code sec. 30.01(2)

“Owner” as defined by Tex. Pen. Code sec. 1.07(a)(35)

“Enter” as defined by Tex. Pen. Code sec. 30.02(b)

“Felony” as defined by Tex. Pen. Code sec. 1.07(a)(23)
“Appropriate” as defined by Tex. Pen. Code sec. 31.01(4)

“Effective consent” (as applied to theft) as defined by Tex. Pen. Code sec. 31.01(3)
“Coercion” as defined by Tex. Pen. Code sec. 1.07(a)(9)

“Bodily Injury” as defined by Tex. Pen. Code sec. 1.07(a)(8)

“Public servant” as defined by Tex. Pen. Code sec. 1.07(a)(41)

“Property” as defined by Tex. Pen. Code sec. 31.01(5)

“Deprive” as defined by Tex. Pen. Code sec. 31.01(2)

“Actor” as defined by Tex. Pen. Code sec. 1.07(a)(2)

“Consent” as defined by Tex. Pen. Code sec. 1.07(a)(11)

“Assisted reproduction” as defined by Tex. Fam. Code sec. 160.102(2)

“Drug” as defined by Tex. Health & Safety Code sec. 481.002(16)

With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).
Definitions of culpable mental states are separately provided for causing the death and for other circumstances.  See Hughes v. State, 897 S.W.2d 285, 295 (Tex. Crim. App. 1994).
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