 SEQ CHAPTER \h \r 1Section 19.03(a)(2). Capital Murder—Committing Murder in the Course of Committing Retaliation (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits the offense of murder if the person intentionally or knowingly causes the death of an individual.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.
A person commits the offense of capital murder if the person intentionally commits the murder in the course of committing or attempting to commit retaliation.
“In the course of committing” means conduct occurring in an attempt to commit, during the commission, or in the immediate flight after the attempt or commission of the offense.


A person commits a criminal attempt if, with specific intent to commit an offense, he does an act amounting to more than mere preparation that tends but fails to effect the commission of the offense intended.


A person commits the offense of retaliation if he intentionally or knowingly [harms OR threatens to harm] another by an unlawful act in retaliation for or on account of the [service OR status] of another as a [public servant OR witness OR prospective witness OR informant OR person who has reported the occurrence of a crime OR person who the actor knows intends to report the occurrence of a crime].
[Editor's note: Assign a paragraph number here and select the definitions that define terms alleged in the indictment, raised by the evidence, or in the selected definitions.]
“Harm” means anything reasonably regarded as loss, disadvantage, or injury, including harm to another person in whose welfare the person affected is interested.

“Unlawful” means criminal or tortuous or both and includes what would be criminal or tortuous but for a defense not amounting to justification or privilege.

“Another” means a person other than the actor.

“Public servant” means a person elected, selected, appointed, employed, or otherwise designated as one of the following, even if he has not yet qualified for office or assumed his duties [select all that apply]:

(A) an officer, employee, or agent of government; or

(B) a juror or grand juror; or

(C) an arbitrator, referee, or other person who is authorized by law or private written agreement to hear or determine a cause or controversy; or

(D) an attorney at law or notary public when participating in the performance of a governmental function; or

(E) a candidate for nomination or election to public office; or

(F) a person who is performing a governmental function under a claim of right although he is not legally qualified to do so
(G) an honorably retired peace officer.

“Honorably retired peace officer” means a peace officer who:

(A) did not retire in lieu of any disciplinary action;

(B) was eligible to retire from a law enforcement agency or was ineligible to retire only as a result of an injury received in the course of the officer’s employment with the agency; and

(C) is entitled to receive a pension or annuity for service as a law enforcement officer or is not entitled to receive a pension or annuity only because the law enforcement agency that employed the officer does not offer a pension or annuity to its employees.

“Informant” means a person who has communicated information to the government in connection with any governmental function.

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

 [Assign a paragraph number here]


With regard to the offense of capital murder, a person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.


With regard to the offense of retaliation, a person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

With regard to the offense of retaliation, a person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.
[Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of capital murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the offense of murder does not apply to the death of an unborn child if the conduct charged is conduct committed by the mother of the unborn child


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of capital murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of conduct committed by the mother of the unborn child you will find the defendant not guilty.

Notes on definitions:
“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” (as applied to murder) as defined by Tex. Pen. Code sec. 1.07(a)(26)

“In the course of committing” as defined by the Texas Court of Criminal Appeals in Garrett v. State, 851 S.W.2d 853, 856 (Tex. Crim. App. 1993)

“Attempt” as defined by Tex. Pen. Code sec. 15.01

“Harm” as defined by Tex. Pen. Code sec. 1.07(a)(25)

“Unlawful” as defined by Tex. Pen. Code sec. 1.07(a)(48)

“Another” as defined by Tex. Pen. Code sec. 1.07(a)(5)

“Public servant” as defined by Tex. Pen. Code secs. 1.07(a)(41), 36.06(b)(3)
“Honorably retired peace officer” as defined by Tex. Pen. Code sec. 36.06(b)(1)

“Informant” as defined by Tex. Pen. Code sec. 36.06(b)(2) 

“Actor” as defined by Tex. Pen. Code sec. 1.07(a)(2) 

With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).
Definitions of culpable mental states are separately provided for causing the death and for other circumstances.  See Hughes v. State, 897 S.W.2d 285, 295 (Tex. Crim. App. 1994).
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