 SEQ CHAPTER \h \r 1Section 19.03(a)(5)(B). Capital Murder—Murder With Intent to Establish, Maintain, or Participate in a Combination or in the Profits of a Combination While Incarcerated in a Penal Institution (2005)
[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions]


A person commits the offense of murder if the person intentionally or knowingly causes the death of an individual.
“Death” includes, for an individual who is an unborn child, the failure to be born alive.

“Individual” means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.
A person commits the offense of capital murder if the person, while  incarcerated in a penal institution, murders another with the intent to establish, maintain, or participate in a combination or in the profits of a combination.

“Penal institution” means a place designated by law for confinement of persons arrested for, charged with, or convicted of an offense.


“Another” means a person other than the actor.


“Actor” means a person whose criminal responsibility is in issue in a criminal action.


“Combination” means three or more persons who collaborate in carrying on criminal activities, although:
(1) participants may not know each other’s identity;

(2) membership in the combination may change from time to time; and

(3) participants may stand in a wholesaler-retailer or other arm’s-length relationship in illicit distribution operations.

“Profits” means property constituting or derived from any proceeds obtained, directly or indirectly from [describe criminal activities of the combination].
 [Assign a paragraph number here]


With regard to the offense of murder, a person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.

With regard to the offense of murder, a person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

With regard to a person’s intent to establish, maintain, or participate in a combination or in the profits of a combination, a person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

[Assign a paragraph number here]


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of the offense of capital murder as alleged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Select the following defense authorized by Tex. Pen. Code § 19.06 only if requested by the defendant and evidence is submitted supporting the defense.  See Tex. Pen. Code § 2.03(c).  Assign a paragraph number here, otherwise delete.]



The law concerning the offense of murder does not apply to the death of an unborn child if the conduct charged is conduct committed by the mother of the unborn child


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of capital murder, but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of conduct committed by the mother of the unborn child you will find the defendant not guilty.

Notes on definitions:
“Death” as defined by Tex. Pen. Code sec. 1.07(a)(49)

“Individual” as defined by Tex. Pen. Code sec. 1.07(a)(26)

“Penal institution” as defined by Tex. Pen. Code sec. 1.07(a)(37)

“Another” as defined by Tex. Pen. Code sec. 1.07(a)(5)

“Actor” as defined by Tex. Pen. Code sec. 1.07(a)(2)

“Combination” as defined by Tex. Pen. Code sec. 71.01(a).  See Brumfield v. State, 18 S.W.3d 921 (Tex. App.—Beaumont 2000, pet. ref’d).
“Profits” as defined by Tex. Pen. Code sec. 71.01(c)

With regard to the defense authorized in Penal Code section 19.06, a “condition of non-applicability” should be treated as a legal defense to prosecution.  Tex. Pen. Code sec. 2.03(e); Diane Burch Beckham, Penal Laws of Texas 23 (TDCAA 2003).

Definitions of culpable mental states are separately provided for causing the death and for other circumstances.  See Hughes v. State, 897 S.W.2d 285, 295 (Tex. Crim. App. 1994).
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