19.02(b)(3). Murder (in the course of a felony)

[Editor's note: Assign a paragraph number here]
A person commits an offense if he commits or attempts to commit a [name of felony alleged in the indictment], and in the course of and in furtherance of the commission or attempt, or in immediate flight from the commission or attempt, he commits or attempts to commit an act clearly dangerous to human life that causes the death of an individual.

A person commits [name of felony alleged in the indictment] if [state the elements of the felony].

[Editor's note: Assign a paragraph number here and add necessary definitions for the terms in the elements of the felony alleged in the indictment.  For assistance in doing so, see the jury charge for the alleged offense in this jury charge bank.]
An "act" means a bodily movement, whether voluntary or involuntary, and includes speech.

[Editor’s note: Assign a paragraph number here and tailor the following definitions for mental states to include those that define the offense alleged in the indictment.  For assistance in doing so, see the jury charge for the alleged offense in this jury charge bank.]
A person acts intentionally, or with intent, with respect [to the nature of his conduct or] to a result of his conduct when it is his conscious objective or desire [to engage in the conduct or] to cause the result.

[A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.]

[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date], in [name of county] County, Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of murder, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Punishment for Murder
NO SUDDEN PASSION

[Editor's note: Assign a paragraph number here]
The punishment range for murder is imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years.  In addition to imprisonment, a fine not to exceed $10,000 may be assessed.

Therefore, you will assess the defendant's punishment at imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years and, at your discretion, a fine not to exceed $10,000.

SUDDEN PASSION RAISED
[Editor's note: This instruction, authorized under Tex. Pen. Code 19.02(d), should be given only if the defendant raised the issue of sudden passion and requests the instruction.]
The punishment range for murder is imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years.  In addition to imprisonment, a fine not to exceed $10,000 may be assessed.

However, a defendant may raise the issue of whether he caused the death under the immediate influence of sudden passion arising from an adequate cause.  If the defendant proves this issue in the affirmative by a preponderance of the evidence, the punishment range for murder is imprisonment in the institutional division for any term of not more than twenty (20) years or less than two (2) years, and in addition, a fine not to exceed $10,000 may be assessed.


[Editor's note: Assign a paragraph number here]
"Adequate cause" means cause that would commonly produce a degree of anger, rage, resentment, or terror in a person of ordinary temper, sufficient to render the mind incapable of cool reflection.  

"Sudden passion" means passion directly caused by and arising out of provocation by the individual killed or another acting with the person killed which passion arises at the time of the offense and is not solely the result of former provocation.

A "preponderance of the evidence" means the greater weight of the credible evidence.  


[Editor's note: Assign a paragraph number here]
Now if you find by a preponderance of the evidence that the defendant caused the death of [name of deceased] under the immediate influence of sudden passion arising from an adequate cause, you shall answer "yes" to the special issue provided in the jury charge.  You shall then assess the defendant's punishment at imprisonment in the institutional division for any term of not more than twenty (20) years or less than two (2) years, and in addition, you may assess a fine not to exceed $10,000.

If you do not so find by a preponderance of the evidence, you shall answer "no" to the special issue provided in the jury charge.  You shall then assess the defendant's punishment at imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years, and in addition, you may assess a fine not to exceed $10,000.

Notes and definitions for murder in the course of a felony 

"Act" as defined by Tex. Pen. Code § 1.07(a)(1).

Culpable mental states for murder in the course of a felony include the "conduct elements" for the underlying offense.  See Cook v. State, 884 S.W.2d 485, 489 n.3 (Tex. Crim. App. 1994) (listing cases).

"Preponderance of the evidence" as defined by tradition.  No Court of Criminal Appeals cases found in the following search:

"affirmative defense" /100 (preponderance /s evidence) /100 "greater weight" & ti(state)

Black's Law Dictionary 1201 (7th ed. 1999), defines "preponderance of the evidence" as, "The greater weight of the evidence."

