Section 19.03(a)(8). Capital Murder (when the victim is a child)
[Editor's note: Assign a paragraph number here, and include the definitions of individual and death if relevant to the case.]

A person commits murder if he inten​tionally or knowingly causes the death of an individual.

["Individual" means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

"Death" includes, for an individual who is an unborn child, the failure to be born alive.]
A person commits capital murder when he murders an individual under six years of age.


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.

A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant [name of defendant], did [track indictment], you will find the defendant guilty of capital murder as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's Note:  Give the following defense authorized by Tex. Pen. Code § 19.06, only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]
The law concerning the charged offense does not apply to the death of an unborn child if the conduct charged is [conduct committed by the mother of the unborn child OR a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure OR a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction, meaning a method of causing pregnancy other than sexual intercourse, including intrauterine insemination, donation of eggs or embryos, in vitro fertilization and transfer of embryos, and intracytoplasmic sperm injection  OR the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with law].

Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that the death of the unborn child was the result of [conduct committed by the mother of the unborn child OR a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent, if the death of the unborn child was the intended result of the procedure OR a lawful medical procedure performed by a physician or other licensed health care provider with the requisite consent as part of an assisted reproduction OR the dispensation of a drug in accordance with law or administration of a drug prescribed in accordance with law], you will find the defendant not guilty.

Notes and definitions for capital murder of a child
"Assisted reproduction" as defined by Tex. Fam. Code § 160.102(2).

"Death" as defined by Tex. Pen. Code § 1.07(a)(49).

"Individual" as defined by Tex. Pen. Code § 1.07(a)(26).

The statute does not require the defendant to know the age of the child he murders, and capital murder of a child is a result-only offense.  Black v. State, 26 S.W.3d 895, 897 (Tex. Crim. App. 2000).

With regard to the defense authorized in section 19.06, "a ‘condition of non-applicability’ should be treated as a legal defense to prosecution pursuant to § 2.03(e), Penal Code (‘A ground of defense in a penal law that is not plainly labeled in accordance with this chapter has the procedural and evidentiary consequences of a defense’)."  Diane Burch Beckham, 2003-2005 Penal Laws of Texas 23 (TDCAA 2003).  
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