Section 20.04(b). Aggravated Kidnapping with a Deadly Weapon

[Editor's note: Assign a paragraph number here]
A person commits the offense of aggravated kidnapping if he intentionally or knowingly abducts another person and uses or exhibits a deadly weapon during the commission of the offense


[Editor's note: Assign a paragraph number here]
"Abduct" means to restrain a person with intent to prevent his liberation by [secreting or holding him in a place where he is not likely to be found OR using or threatening to use deadly force].

"Restrain" means to restrict a person's movements without consent, so as to interfere substantially with the person's liberty, by moving the person from one place to another or by confining the person.

[Editor's note: Select the following definition of restraint if the victim is not a child or an incompetent person; otherwise delete.]
Restraint is "without consent" if it is accomplished by force, intimidation, or deception.

[Editor's note: Use the following definition of restraint if the child is less than fourteen years of age or an incompetent person; otherwise delete.]
Restraint is "without consent" if it is accomplished by force, intimidation, or deception; or by any means, including acquiescence of the victim, if the victim [is a child less than fourteen years of age OR an incompetent person] and the [parent OR guardian OR person acting in loco parentis OR institution acting in loco parentis] has not acquiesced in the movement or confinement.

[Editor's note: Use the following definition of restraint if the child is older than fourteen, but less than seventeen; otherwise delete.]
Restraint is "without consent" if it is accomplished by force, intimidation, or deception; or by any means, including acquiescence of the victim, if the victim is a child who is fourteen years of age or older and younger than seventeen years of age, the victim is taken outside of the state and outside a 120-mile radius from the victim's residence, and the [parent OR guardian OR person acting in loco parentis OR institution acting in loco parentis] has not acquiesced in the movement.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.

"Serious bodily injury" means bodily injury that creates substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Deadly weapon" means [a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury OR anything that in the manner of its use or intended use is capable of causing death or serious bodily injury].


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of aggravated kidnapping, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Punishment for aggravated kidnapping


[Editor's note: Assign a paragraph number here]
You are instructed that the punishment for aggravated kidnapping, is imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years, and in addition to imprisonment, a fine not to exceed $10,000 may be assessed.

[Editor's note:  The following instruction is necessary only when raised by the evidence.  See Carreon v. State, 63 S.W.3d 37, 38-40 (Tex. App.--Texarkana 2001, pet. ref'd).]
Except that if the defendant has proved by a preponderance of the evidence that he voluntarily released the victim in a safe place, the punishment for aggravated kidnapping is imprisonment in the institutional division for any term of not more than twenty (20) years or less than two (2) years, and in addition to imprisonment, a fine not to exceed $10,000 may be assessed.

"Preponderance of the evidence" means the greater weight of the credible evidence.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if no safe release was raised; otherwise, delete this section and use the next section.]
Therefore, you will assess the defendant's punishment at imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years and, at your discretion, a fine not to exceed $10,000.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if a safe release instruction was given; otherwise, delete this section.]
Now bearing in mind the foregoing instructions, you will first determine if the defendant has proved by a preponderance of the evidence that he voluntarily released the victim in a safe place.  If you so find by a preponderance of the evidence, you shall assess the defendant's punishment at imprisonment in the institutional division for any term of not more than twenty (20) years or less than two (2) years and, at your discretion, a fine not to exceed $10,000.

If you do not so find, you shall assess the defendant's punishment at imprisonment in the institutional division for life or for any term of not more than ninety-nine (99) years or less than five (5) years and, at your discretion, a fine not to exceed $10,000.

Notes and definitions for aggravated kidnapping with a deadly weapon 
"Abduct" as defined by Tex. Pen. Code § 20.01(2).

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

"Deadly force" is not limited to the technical definition in Tex. Pen. Code § 9.01(3), which applies only in that chapter.  Phillips v. State, 597 S.W.2d 929, 934 (Tex. Crim. App. [Panel Op.] 1980).

"Deadly weapon" as defined by Tex. Pen. Code § 1.07(a)(17).

"Relative" as defined in Tex. Pen. Code § 20.01(3).

"Restrain" as defined by Tex. Pen. Code § 20.01(1).

"Serious bodily injury" as defined in Tex. Pen. Code § 1.07(a)(46).
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