Section 21.11. Indecency With a Child
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]
A person commits an offense if, with a child younger than seventeen years and not the person's spouse, whether the child is of the same or opposite sex, the person 

[Editor's note: Select the circumstances alleged in the indictment]
[engages in sexual contact with the child]; OR

[causes the child to engage in sexual contact]; OR

[with intent to arouse or gratify the sexual desire of any person exposes the person's anus or any part of the person's genitals, knowing the child is present]; OR
[with intent to arouse or gratify the sexual desire of any person causes the child to expose the child's anus or any part of the child's genitals].


[Editor's note: Assign a paragraph number here]
"Sexual contact" means [any touching by a person, including touching through clothing, of the [anus or breast or any part of the genitals] of a child OR any touching of any part of the body of a child, including touching through clothing, with the anus, breast, or any part of the genitals of a person] with intent to arouse or gratify the sexual desire of any person.


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct when it is his conscious objective or desire to engage in the conduct.

[Editor's note: Select the relevant affirmative defense authorized by Tex. Pen. Code § 21.11(b) only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c); assign a paragraph number here.  Otherwise delete.]
It is an affirmative defense to indecency with a child that the actor was not more than three years older than the victim and of the opposite sex; did not use duress, force, or a threat against the victim at the time of the offense; and at the time of the offense [was not required under Chapter 62, Texas Code of Criminal Procedure, to register for life as a sex offender OR was not a person who under Chapter 62, Texas Code of Criminal Procedure, had a reportable conviction or adjudication for an offense under Section 21.11, Texas Penal Code].

The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if no affirmative defense was raised; otherwise, delete this section and use the next section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of indecency with a child, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if an affirmative defense instruction was given; otherwise, delete this section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], and you find that the defendant failed to prove his affirmative defense by a preponderance of the evidence, you will find the defendant guilty of indecency with a child, as charged in the indictment.

If you find that the defendant did not [track indictment], or you have a reasonable doubt thereof, or if you find by the preponderance of the evidence that the defendant was not more than three years older than the victim and of the opposite sex; did not use duress, force, or a threat against the victim at the time of the offense; and at the time of the offense [was not required by Chapter 62, Texas Code of Criminal Procedure, to register for life as a sex offender OR was not a person who under Chapter 62, Texas Code of Criminal Procedure, law had a reportable conviction or adjudication for an offense under Section 21.11, Texas Penal Code], you will find the defendant not guilty.

Notes and Definitions for § 21.11 Indecency with a child 

"Sexual contact" as defined in Tex. Pen. Code § 21.11(c).

"The Texas Court of Criminal Appeals has not yet characterized what conduct element applies to the offense of indecency with a child," but the El Paso Court of Appeals has held that the offense is a "nature of conduct" offense and that it is error to give the full definition of intentionally.  Washington v. State, 930 S.W.2d 695, 699 (Tex. App.--El Paso 1996, no pet.), see Caballero v. State, 927 S.W.2d 128, 130-31 (Tex. App.-El Paso 1996, pet. ref'd).  

While agreeing with the El Paso Court of Appeals that indecency with a child is a conduct offense, the Corpus Christi Court of Appeals found that any definition of intentionally or knowingly was error when the indictment alleged, and the jury was instructed:

appellant did "with the intent to arouse or gratify [his] sexual desire, intentionally or knowingly engage in sexual contact with [child's name] by touching the breast of [child], a child younger than seventeen years of age, and not the spouse of [appellant] with [his] hand."

Rodriguez v. State, 24 S.W.3d 499, 502 (Tex. App.--Corpus Christi 2000, pet. ref'd) (the appellant argued that the inclusion of intentionally and knowingly could have allowed the jury to find him guilty without the specific intent to arouse or gratify his sexual desire).  The definition included in this charge is for "with intent" to arouse and is limited to the nature of the conduct.  
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