Section 21.12. Improper Relationship Between Educator and Student
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]

An employee of a [public OR private] [primary OR secondary] school commits an offense if the employee intentionally or knowingly engages in [sexual contact OR sexual intercourse OR deviate sexual intercourse] with a person who is enrolled in a [public OR private] [primary OR secondary] school at which the employee works and who is not the employee's spouse.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the indictment, terms in the selected definitions, or that are shown by the evidence.]

"Sexual contact" means any touching [, except touching through clothing,] of the [anus OR breast OR any part of the genitals] of another person with intent to arouse or gratify the sexual desire of any person.

"Sexual intercourse" means any penetration of the female sex organ by the male sex organ.

"Deviate sexual intercourse" means [any contact between any part of the genitals of one person and the [mouth or anus] of another person OR the penetration of the [genitals or anus] of another person with an object].


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of an improper relationship between an educator and a student, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for § 21.12 Improper Relationship
"Deviate sexual intercourse" as defined in Tex. Pen. Code § 21.01(2).

"Sexual contact" as defined in Tex. Pen. Code § 21.01(2).  Note that this definition excepts sexual contact as provided by section 21.11.  Section 21.11(c)(1) closely tracks the section 21.01(2) definition except that it includes touching through clothing, which codifies the judicial construction of sexual contact in Resnick v. State, 574 S.W.2d 558, 560 (Tex. Crim. App. 1978).  

The exception in section 21.01(2) was added in 2001 by the Legislature to "clarify" the definition of “sexual contact.”  Bill Analysis SB 932, Enrolled Version, May 30, 2001.  It seems unlikely that the Legislature intended to except touching through clothing from this offense; however, the plain words of the exception modify the general definition.  In an unpublished opinion, the Dallas Court of Appeals held that "[t]he legislature did not amend the operative language of the general definition," and to conclude that touching through clothing was excepted would "lead to the ‘absurd result’ rejected by the court of criminal appeals in" Resnick.   Williams v. State, No. 05-03-00648-CR, 2004 WL 95204 (Tex. App.--Dallas Jan. 21, 2004, no pet.) (not designated for publication) (construing the general definition in a public lewdness offense). The decision to include touching through clothing in the definition of sexual contact is left to the user.

"Sexual intercourse" as defined in Tex. Pen. Code § 21.01(3).

There is no culpable mental state prescribed for this offense.  "If the definition of an offense does not prescribe a culpable mental state, a culpable mental state is nevertheless required unless the definition plainly dispenses with any mental element."  Tex. Pen. Code § 6.02(b).  It is not clear that the definition of improper relationship between an educator and a student plainly dispenses with any mental element.  "[I]ntent, knowledge, or recklessness suffices to establish criminal responsibility."  Tex. Pen. Code § 6.02(c).  As in the TDCAA Charging Manual, this charge includes the culpable mental states of intentional or knowing conduct.
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