 SEQ CHAPTER \h \r 1Section 22.04(a-1).  Injury to a Child, Elderly Individual, or Disabled Individual (by omission by the owner, operator, or employee of a facility)  (2005)
[Assign a paragraph number here and select the terms and circumstances matching the indictment/information.]

A person who [has a legal or statutory duty to act OR has assumed care, custody, or control of [a child or an elderly individual or a disabled individual]] commits an offense if the person is an [owner or operator or employee] of [a group home or a nursing facility or an assisted living facility or an intermediate care facility for persons with mental retardation or [other institutional care facility as alleged in the indictment]] and the person  [intentionally or knowingly or recklessly or with criminal negligence] by omission causes to that [child or elderly individual or disabled individual], who is a resident of that [group home or facility], [serious bodily injury or serious mental deficiency, impairment, or injury or bodily injury or exploitation]. 


The actor acting during the actor's capacity as [owner or operator or employee] of  [a group home or a nursing facility or an assisted living facility or an intermediate care facility for persons with mental retardation or [other institutional care facility as alleged in the indictment]] is considered to have accepted responsibility for protection, food, shelter, and medical care for the [child or elderly individual or disabled individual] who is a resident of the [group home or facility].

[Assign a paragraph number here and select the definitions that define terms alleged in the indictment or in the selected definitions.]



"Actor" means a person whose criminal responsibility is in issue in a criminal action.  


"Child" means a person 14 years of age or younger.
OR

"Elderly individual" means a person 65 years of age or older. 
OR

"Disabled individual" means a person older than 14 years of age who by reason of age or physical or mental disease, defect, or injury is substantially unable to protect himself from harm or to provide food, shelter, or medical care for himself.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.


"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.


"Omission" means failure to act.


"Act" means a bodily movement, whether voluntary or involuntary, and includes speech.


"Exploitation" means the illegal or improper use of an individual or of the resources of the individual for monetary or personal benefit, profit, or gain.

[Assign a paragraph number here and select the culpable mental state(s) alleged in the indictment.]

A person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.



A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result. 
OR

A person acts recklessly, or is reckless, with respect to the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint. 
OR

A person acts with criminal negligence, or is criminally negligent, with respect to circumstances surrounding the result of his conduct when he ought to be aware of a substantial and unjustifiable risk that the result will occur.  The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.
[Editor's note: Assign a paragraph number here]

Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty as charged in the indictment.



If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Select the relevant affirmative defense(s) authorized by Tex. Pen. Code § 22.04(i), if it is alleged that the actor assumed care, custody, or control, and only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c), and assign a paragraph number here.  Otherwise delete this section.]


It is an affirmative defense to injury to [a child or an elderly individual or a disabled individual] that before the offense the actor who had assumed care, custody, or control of [a child or an elderly individual or a disabled individual] notified in person the [child or elderly individual or disabled individual] that he would no longer provide any protection, food, shelter, or medical care; and the actor

notified in writing the parents or person other than himself acting in loco parentis to the [child or elderly individual or disabled individual] that he would no longer provide any protection, food, shelter, or medical care. 
OR
notified in writing the Department of Protection and Regulatory Services that he would no longer provide any protection, food, shelter, or medical care to the [child or elderly individual or disabled individual].


Written notification is not effective unless it contains the name and address of the actor, the name and address of the [child or elderly individual or disabled individual], the type of care provided by the actor, and the date the care was discontinued.

[Select the following affirmative defense authorized by Tex. Pen. Code § 22.04(l)(1), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c), and assign a paragraph number here.  Otherwise delete this section.]

It is an affirmative defense to injury to [a child or an elderly individual or a disabled individual] that the omission was based on treatment in accordance with the tenets and practices of a recognized religious method of healing with a generally accepted record of efficacy.

[Select the following affirmative defense authorized by Tex. Pen. Code § 22.04(l)(2), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c), and assign a paragraph number here.  Otherwise delete.]



It is an affirmative defense to injury to [a child or an elderly individual or a disabled individual] that there is no evidence that, on the date prior to the offense charged, the person was aware of an incident of injury to the [child or elderly individual or disabled individual] and failed to report the incident, and the person:


(1) was a victim of family violence committed by a person who is also charged with [name of offense charged (the offense must be one defined in Texas Penal Code, Title 5. Offenses against the Person.)] against the [child or elderly individual or disabled individual],


(2) did not cause [serious bodily injury or serious mental deficiency, impairment, or injury or bodily injury] to the [child or elderly individual or disabled individual], and 


(3) did not reasonably believe at the time of the omission that an effort to prevent the person also charged with an offense against the [child or elderly individual OR disabled individual] from committing the offense would have an effect.


"Family violence" means 

[Select all that apply]

an act by a member of a family or household against another member of the family or household that is intended to result in physical harm, bodily injury, assault, or sexual assault or that is a threat that reasonably places the member in fear of imminent physical harm, bodily injury, assault, or sexual assault, but does not include defensive measures to protect oneself. 

OR
abuse, including the following acts or omissions by a member of a family or household toward a child of the family or household: 

physical injury that results in substantial harm to the child, or the genuine threat of substantial harm from physical injury to the child, including an injury that is at variance with the history or explanation given and excluding an accident or reasonable discipline by a parent, guardian, or managing or possessory conservator that does not expose the child to a substantial risk of harm. 
or 

sexual conduct harmful to a child's mental, emotional, or physical welfare, including conduct that constitutes the offense of indecency with a child under section 21.11, Texas Penal Code; sexual assault under section 22.011, Texas Penal Code; or aggravated sexual assault under section 22.021, Texas Penal Code. 
or 

compelling or encouraging the child to engage in sexual conduct as defined by Section 43.01, Texas Penal Code.
OR
dating violence, meaning an act by a person against another with whom that person has or has had a dating relationship and that is intended to result in physical harm, bodily injury, assault, or sexual assault or that is a threat that reasonably places the individual in fear of imminent physical harm, bodily injury, assault, or sexual assault, but does not include defensive measures to protect oneself.
[Select the following affirmative defense authorized by Tex. Pen. Code § 22.04(l)(3), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c), and assign a paragraph number here.  Otherwise delete.]



It is an affirmative defense to injury to [a child or an elderly individual or a disabled individual] that the actor was not more than three years older than the victim at the time of the offense, and the victim was a child at the time of the offense.

[The following paragraphs are a required part of the affirmative defense instruction.]

The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of injury to [a child or an elderly individual or a disabled individual], but you further find by the preponderance of the evidence that  [select the affirmative defense(s) given]
before the offense, if any, the defendant who had assumed care, custody, or control of [a child or an elderly individual or a disabled individual] notified in person the [child or elderly individual or disabled individual] that he would no longer provide any protection, food, shelter, or medical care; and the defendant
notified in writing the parents or person other than himself acting in loco parentis to the [child or elderly individual or disabled individual] that he would no longer provide any protection, food, shelter, or medical care. 
or
notified in writing the Department of Protection and Regulatory Services that he would no longer provide any protection, food, shelter, or medical care to the [child or elderly individual or disabled individual.

OR
the omission, if any, was based on treatment in accordance with the tenets and practices of a recognized religious method of healing with a generally accepted record of efficacy.

OR
there was no evidence that, on the date prior to the offense charged, the defendant was aware of an incident of injury to the [child or elderly individual or disabled individual] and failed to report the incident, and the defendant:


(1) was a victim of family violence committed by a person who is also charged with [name of offense charged (the offense must be one defined in Texas Penal Code, Title 5. Offenses against the Person)] against the [child or elderly individual or disabled individual],


(2) did not cause [serious bodily injury or serious mental deficiency, impairment, or injury or bodily injury] to the [child or elderly individual or disabled individual], and 


(3) did not reasonably believe at the time of the omission that an effort to prevent the person also charged with an offense against the [child or elderly individual or disabled individual] from committing the offense would have an effect.
OR
the defendant was not more than three years older than the victim at the time of the offense, and the victim was a child at the time of the offense.

you will find the defendant not guilty.

[Give the following defense authorized by Tex. Pen. Code § 22.04(k)(1) & (2), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]

The law concerning injury to [a child OR an elderly individual OR a disabled individual] does not apply to an omission that consisted of [reasonable medical care occurring under the direction of or by a licensed physician OR emergency medical care administered in good faith and with reasonable care by a person not licensed in the healing arts].


Therefore, if you find that the defendant, [name of the defendant], committed the offense of injury to [a child or an elderly individual or a disabled individual], but you further find, or have a reasonable doubt thereof, that at the time of the offense, if any, the defendant's conduct consisted of [reasonable medical care occurring under the direction of or by a licensed physician or emergency medical care administered in good faith and with reasonable care by a person not licensed in the healing arts], you will find the defendant not guilty.

Notes and definitions for injury to a child, elderly, or disabled individual by omission
"Act" as defined by Tex. Pen. Code § 1.07(a)(1).

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

"Serious bodily injury" as defined by Tex. Pen. Code § 1.07(a)(46).

"Child" as defined by Tex. Pen. Code § 22.04(c)(1).

"Elderly Individual" as defined by Tex. Pen. Code § 22.04(c)(2).

"Disabled Individual" as defined by Tex. Pen. Code § 22.04(c)(3).

"Omission" as defined by Tex. Pen. Code § 1.07(a)(34).

The culpable mental state should be limited to the result of conduct.  Beggs, 597 S.W.2d 375, 377 (Tex. Crim. App. 1980) (injury to a child); Kelly v. State, 748 S.W.2d 236, 239 (Tex. Crim. App. 1988) (injury to an elderly individual).

"Preponderance of the evidence" as defined by tradition.  No Court of Criminal Appeals cases found in the following search:

"affirmative defense" /100 (preponderance /s evidence) /100 "greater weight" & ti(state)

Black's Law Dictionary 1201 (7th ed. 1999), defines "preponderance of the evidence" as, "The greater weight of the evidence."1
