Section 22.041(c). Endangering a Child (2007) 

[Editor's note: Assign a paragraph number here and select the language matching the indictment.]

A person commits an offense if he intentionally, knowingly, recklessly, or with criminal negligence, by [act OR omission], engages in conduct that places a child younger than 15 years in imminent danger of death, bodily injury, or physical or mental impairment, and does not voluntarily deliver the child to a designated emergency infant care provider.
[Editor's note: Assign a paragraph number here and select the definitions that define terms in the indictment, raised by the evidence, or in the selected definitions.]


“Person” means an individual, corporation, or association.
"Act" means a bodily movement, whether voluntary or involuntary, and includes speech.

"Omission" means failure to act.

"Conduct" means an act or omission and its accompanying mental state.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.

“Designated emergency infant care provider” means an emergency medical services provider, a hospital, or a child-placing agency licensed by the Department of Protective and Regulatory Services that agrees to act as a designated emergency infant care provider and has on staff a person who is licensed as a registered nurse, or who provides emergency medical services, and who will examine and provide emergency medical services to a child taken into possession by the agency.

“Emergency medical services provider” means a person who uses or maintains emergency medical services vehicles, medical equipment, and emergency medical services personnel to provide emergency medical services.
“Emergency medical services vehicle” means a basic life-support emergency medical services vehicle, an advanced life-support emergency medical services vehicle, a mobile intensive-care unit, or a specialized emergency medical services vehicle.

“Basic life support” means emergency prehospital care that uses non-invasive medical acts.

“Emergency prehospital care” means care provided to the sick or injured before or during transportation to a medical facility, and includes any necessary stabilization of the sick or injured in connection with that transportation.

“Advanced life support” means emergency prehospital care that uses invasive medical acts.

“Emergency medical services personnel” means emergency care attendant, emergency medical technicians, emergency medical technicians—intermediate, emergency medical technicians—paramedic, or licensed paramedic.

“Emergency medical services” means services used to respond to an individual’s perceived need for immediate medical care and to prevent death or aggravation of physiological or psychological illness or injury.


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

A person acts with criminal negligence, or is criminally negligent, with respect to circumstances surrounding his conduct or the result of his conduct when he ought to be aware of a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

[Editor's note: Add the following section, authorized by Tex. Pen. Code § 22.04(c-1), if the facts dictate its inclusion.]

It is presumed that a person engaged in conduct that placed a child in imminent danger of death, bodily injury, or physical or mental impairment if:

the person manufactured, possessed, or in any way introduced into the body of any person the controlled substance methamphetamine in the presence of the child.
OR
the person’s conduct related to the proximity or accessibility of the controlled substance methamphetamine to the child and an analysis of a specimen of the child’s blood, urine, or other bodily substance indicates the presence of methamphetamine in the child’s body.
OR

the person injected, ingested, inhaled, or otherwise introduced a controlled substance, namely [identify controlled substance listed in Penalty Group 1, Section 481.102, Health and Safety Code], into the human body when the person was not in lawful possession of the substance.  “Lawful Possession” means the possession of a controlled substance that has been obtained in accordance with state or federal law.
The State must prove beyond a reasonable doubt that

the defendant manufactured, possessed, or in any way introduced into the body of any person the controlled substance methamphetamine in the presence of the child.
OR
the defendant’s conduct related to the proximity or accessibility of the controlled substance methamphetamine to the child and an analysis of a specimen of the child’s blood, urine, or other bodily substance indicates the presence of methamphetamine in the child’s body.
OR

the defendant injected, ingested, inhaled, or otherwise introduced a controlled substance, namely [identify controlled substance listed in Penalty Group 1, Section 481.102, Health and Safety Code], into the human body when the defendant was not in lawful possession of the substance.
If you find that such has been proven beyond a reasonable doubt, you may find that the defendant engaged in conduct that placed the child in imminent danger of death, bodily injury, or physical or mental impairment, but you are not bound to so find; but if the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 
Even if you find, based on this presumption, that the defendant engaged in conduct that placed the child in imminent danger of death, bodily injury, or physical or mental impairment, the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of endangering a child, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Give the following defense authorized by Tex. Pen. Code § 22.041(g), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete this section.]

It is a defense to endangering a child that the act or omission enables the child to practice for or participate in an organized athletic event and that appropriate safety equipment and procedures are employed in the event.

Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that the defendant committed an act or omission that enabled the child to practice for or participate in an organized athletic event and that appropriate safety equipment and procedures were employed in the event, you will find the defendant not guilty.

Notes and definitions for endangering a child
“Person” as defined by Tex. Pen. Code § 1.07(a)(38).

"Act" as defined by Tex. Pen. Code § 1.07(a)(1).

"Omission" as defined by Tex. Pen. Code § 1.07(a)(34).

"Conduct" as defined by Tex. Pen. Code § 1.07(a)(10).

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

“Designated emergency infant care provider” as defined by Tex. Fam. Code § 262.301(1).
“Emergency medical services provider” as defined by Tex. Fam. Code § 262.301(2); Tex. Health & Safety Code § 773.003(11).

“Emergency medical services vehicle” as defined by Tex. Health & Safety Code § 773.003(12).

“Basic life support” as defined by Tex. Health & Safety Code § 773.003(2).

“Emergency prehospital care” as defined by Tex. Health & Safety Code § 773.003(15).

“Advanced life support” as defined by Tex. Health & Safety Code § 773.003(1).

“Emergency medical services personnel” as defined by Tex. Health & Safety Code § 773.003(10).

“Emergency medical services” as defined by Tex. Health & Safety Code § 773.003(8).

“Lawful possession” as defined by Tex. Health & Safety Code § 481.002(24).

The Court of Criminal Appeals has not yet decided the culpable mental state for this offense.  The Austin Court of Appeals reasoned in a footnote that endangering a child under § 22.041(c) is a result of conduct offense.  Millslagle v. State, 81 S.W.3d 895, 897 n.1 (Tex. App.--Austin 2002, pet. ref'd).  The Fort Worth Court of Appeals held that a defendant need only engage in conduct that places a child in imminent danger and does not need to intentionally or knowingly place the child in imminent danger and, in a footnote, disagreed with the footnote in Millslagle.  Walker v. State, 95 S.W.3d 516, 520-21 & 521 n.1 (Tex. App.--Fort Worth 2002, pet. ref'd).  As the issue is unsettled, the full statutory mental state definitions have been included in this charge.

This charge includes the language contained in Tex. Pen. Code § 22.041(h) as an exception to the conduct constituting the offense of endangering a child.  A common sense reading of § 22.041(c) would lead one to believe that the statutory exception provided in subsection (h) does not apply to the offense of endangering a child.  Nonetheless, we have included the subsection (h) language out of an abundance of caution and in consideration of the legislative history of that subsection and subsequent, unsuccessful attempts to limit its scope.
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