Section 22.05(b)(2). Deadly Conduct (discharging a  firearm at habitation, building, or vehicle) (2007)
[Editor's note: Assign a paragraph number here]
A person commits the offense of deadly conduct if he knowingly discharges a firearm at or in the direction of a [habitation OR building OR vehicle] and is reckless as to whether the [habitation OR building OR vehicle] is occupied.

[Editor's note: Assign a paragraph number here and select the definitions that define terms in the indictment.]
“Person” means an individual.

“Individual” means a human being who is alive.

"Habitation" means a structure or vehicle that is adapted for the overnight accommodation of persons, and includes each separately secured or occupied portion of the structure or vehicle and each structure appurtenant to or connected with the structure or vehicle.

"Building" means any enclosed structure intended for use or occupation as a habitation or for some purpose of trade, manufacture, ornament, or use.

"Vehicle" includes any device in, on, or by which any person or property is or may be propelled, moved, or drawn in the normal course of commerce or transportation, except such devices as are classified as "habitation."


[Editor's note: Assign a paragraph number here]
A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to the circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

[Editor's note: Add the following paragraph, authorized by Tex. Pen. Code § 22.05(c), if the facts show that a firearm was pointed at or in the direction of another and assign a paragraph number here.]
Recklessness is presumed if the actor knowingly pointed a firearm at or in the direction of another whether or not the actor believed the firearm to be loaded.

The State must prove beyond a reasonable doubt that the actor knowingly pointed a firearm at or in the direction of another.  If you find that such has been proven beyond a reasonable doubt, you may find recklessness, but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find recklessness based on this presumption, the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.

 [Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of deadly conduct, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.
[Editor's note: Give the following defense authorized by Tex. Pen. Code § 22.06, only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]


The victim's effective consent or the actor's reasonable belief that the victim consented to the actor's conduct is a defense to the charged offense if [the conduct did not threaten or inflict serious bodily injury OR the victim knew the conduct was a risk of [his occupation or recognized medical treatment or a scientific experiment conducted by recognized methods]].

[Editor’s note: Add the following component if applicable, otherwise delete.]


This defense if not available if the defendant committed the offense as a condition of the defendant’s or the victim’s initiation or continued membership in a criminal street gang.

[Editor’s note: Select only those definitions which apply.]
“Actor” means a person whose criminal responsibility is in issue in a criminal action.

"Consent" means assent in fact, whether express or apparent.


"Reasonable belief" means a belief that would be held by an ordinary and prudent man in the same circumstances as the actor.
"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.


“Criminal street gang” means three or more persons having a common identifying sign or symbol or an identifiable leadership who continuously or regularly associate in the commission of criminal activities.


Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that the victim effectively consented or that the defendant reasonably believed that the victim consented to the defendant's conduct and [the conduct did not threaten or inflict serious bodily injury OR the victim knew the conduct was a risk of [his occupation or recognized medical treatment or a scientific experiment conducted by recognized methods]] [add if applicable: and the defendant did not commit the offense as a condition of the defendant’s or the victim’s initiation or continued membership in a criminal street gang], you will find the defendant not guilty.

Notes and definitions 

“Actor” as defined by Tex. Pen. Code § 1.07(a)(2).

"Building" as defined by Tex. Pen. Code §§ 22.05(d) & 30.01(2).

“Consent” as defined by Tex. Pen. Code § 1.07(a)(11).

“Criminal street gang” as defined by Tex. Pen. Code § 71.01(d).

"Habitation" as defined by Tex. Pen. Code §§ 22.05(d) & 30.01(1).
“Individual” as defined by Tex. Pen. Code § 1.07(a)(26).

“Person” as defined by Tex. Pen. Code § 1.07(a)(39).
“Reasonable belief” as defined by Tex. Pen. Code § 1.07(a)(42).
"Serious bodily injury" as defined by Tex. Pen. Code § 1.07(a)(46).
"Vehicle" as defined by Tex. Pen. Code §§ 22.05(d) & 30.01(3).

The definition for the culpable mental state has been limited to the nature and circumstances of conduct.  Deadly conduct "is not a result-oriented offense because it does not prescribe a specific result, but rather requires only that the actor engaged in the proscribed conduct.  Ford v. State, 38 S.W.3d 836, 845 (Tex. App.--Houston [14th Dist.] 2001, pet. ref'd); noted with approval Guzman v. State., 188 S.W.3d 185, 191 n.11 (Tex. Crim. App. 2006).
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