Section 22.011(a)(2). Sexual Assault of a Child
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]
A person commits an offense if the person intentionally or knowingly 

[causes the penetration of the anus of a child by any means]; OR
[causes the penetration of the female sexual organ of a child by any means]; OR
[causes the penetration of the mouth of a child by the sexual organ of the actor]; OR
[causes the sexual organ of a child to contact or penetrate the [mouth or anus or sexual organ] of another person, including the actor]; OR
[causes the anus of a child to contact the [mouth or anus or sexual organ] of another person, including the actor]; OR
[causes the mouth of a child to contact the [anus or sexual organ] of another person, including the actor.


[Editor's note: Assign a paragraph number here]
"Child" means a person younger than seventeen years of age who is not the spouse of the actor.

"Spouse" means a person who is legally married to another.


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor's note: Select the relevant affirmative defense(s) authorized by Tex. Pen. Code § 22.011(e), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.04(c), and assign a paragraph number here.  Otherwise delete.]
It is an affirmative defense to aggravated sexual assault of a child that the victim was a child of fourteen years of age or older, and the actor was not more than three years older than the victim and at the time of the offense [was not required by Chapter 62, Code of Criminal Procedure, to register for life as a sex offender OR was not a person who under Chapter 62, Code of Criminal Procedure, had a reportable conviction or adjudication for sexual assault].

  
The burden of proof is on the defendant to prove such a defense by a preponderance of the evidence.  The term "preponderance of the evidence" means the greater weight of the credible evidence.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if no affirmative defense was raised; otherwise, delete this section and use the next section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of sexual assault of a child, as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Assign a paragraph number here and use the following application paragraphs if an affirmative defense instruction was given; otherwise, delete this section.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], and you find that the defendant failed to prove his affirmative defense by a preponderance of the evidence, you will find the defendant guilty of sexual assault of a child, as charged in the indictment.

If you find that the defendant did not [track indictment], or you have a reasonable doubt thereof, or if you find by the preponderance of the evidence that the victim was a child of fourteen years of age or older, and the defendant was not more than three years older than the victim, and at the time of the offense [was not required under Chapter 62, Code of Criminal Procedure, to register for life as a sex offender OR was not a person who under Chapter 62, Code of Criminal Procedure, had a reportable conviction or adjudication for sexual assault], you will find the defendant not guilty.

[Editor's note: Give the following defense authorized by Tex. Pen. Code § 22.011(d), only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]
The law concerning sexual assault of a child does not apply to conduct consisting of medical care for a child that does not include any contact between the anus or sexual organ of the child and the mouth, anus, or sexual organ of the actor or a third party.

Therefore, if you find that the defendant, [name of the defendant] did [track the indictment], but you further find, or have a reasonable doubt thereof, that the defendant's conduct consisted of medical care for [name of victim] and did not include any contact between the anus or sexual organ of [name of victim] and the mouth, anus, or sexual organ of the defendant or a third party, you will find the defendant not guilty.

Notes and Definitions for § 22.011(a)(2)
"Child" as defined in Tex. Pen. Code § 22.011(c)(1).

"Spouse" as defined in Tex. Pen. Code § 22.011(c)(2).

The Court of Criminal Appeals has not specified the culpable mental states in a sexual assault and the statutory definitions are given.  Because a child's consent (circumstance of the offense) is not relevant to the mental state of the actor, arguably the definition of knowing could be limited to the nature and result of the conduct.  See Pitre v. State, 44 S.W.3d 616, 620 (Tex. App.--Eastland 2001, pet. ref'd).

"Preponderance of the evidence" as defined by tradition.  No Court of Criminal Appeals cases found in the following search:

"affirmative defense" /100 (preponderance /s evidence) /100 "greater weight" & ti(state)

Black's Law Dictionary 1201 (7th ed. 1999), defines "preponderance of the evidence" as, "The greater weight of the evidence."
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