Section 22.021(a)(1)(A) & (2)(A) & (C). Aggravated Sexual Assault of an Adult (West 2003) (revised 5/28/2005)

[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]
A person commits an offense if the person intentionally or knowingly 

[causes the penetration of the anus of another person by any means, without that person's consent]; OR
[causes the penetration of the sexual organ of another person by any means, without that person's consent]; OR
[causes the penetration of the mouth of another person by the sexual organ of the actor, without that person's consent]; OR
[causes the sexual organ of another person, without that person's consent, to contact or penetrate the [mouth or anus or sexual organ] of another person, including the actor].

[Editor's note: select the aggravating factor alleged in the indictment.]
[and the person causes serious bodily injury or attempts to cause the death of the victim or another person in the course of the same criminal episode]; OR
[and the person, by acts or words, places the victim in fear that [death or serious bodily injury or kidnapping] will be imminently inflicted on any person]; OR
[and the person, by acts or words occurring in the presence of the victim, threatens to cause the [death or serious bodily injury or kidnapping] of any person]; OR
[and the person uses or exhibits a deadly weapon in the course of the same criminal episode]; OR
[and the person acts in concert with another who engages in sexual assault directed toward the same victim and occurring during the course of the same criminal episode]; OR
[and the person administers or provides [flunitrazepam, otherwise known as rohypnol or gamma hydroxybutyrate or ketamine] to the victim of the offense with the intent of facilitating the commission of the offense]; OR

[and the victim is [an elderly individual or a disabled individual].

[Editor's note: Assign a paragraph number here and select the circumstances shown by the evidence.]
A sexual assault is without the consent of the other person if

[the actor compels the other person to submit or participate by the use of physical force or violence]; OR
[the actor compels the other person to submit or participate by threatening to use force or violence against the other person, and the other person believes that the actor has the present ability to execute the threat]; OR
[the other person has not consented and the actor knows the other person is unconscious or physically unable to resist]; OR
[the actor knows that as a result of mental disease or defect the other person is at the time of the sexual assault incapable either of appraising the nature of the act or of resisting it]; OR
[the other person has not consented and the actor knows the other person is unaware that the sexual assault is occurring]; OR
[the actor has intentionally impaired the other person's power to appraise or control the other person's conduct by administering any substance without the other person's knowledge]; OR
[the actor compels the other person to submit or participate by threatening to use force or violence against any person, and the other person believes that the actor has the ability to execute the threat]; OR
[the actor is a public servant who coerces the other person to submit or participate]; OR
[the actor is [a mental health services provider or a health care services provider] who causes the other person, who is a patient or former patient of the actor, to submit or participate by exploiting the other person's emotional dependency on the actor]; OR
[the actor is a clergyman who causes the other person to submit or participate by exploiting the other person's emotional dependency on the clergyman in the clergyman's professional character as spiritual adviser]; OR
[the actor is an employee of a facility where the other person is a resident, unless the employee and resident are formally or informally married to each other under Chapter 2, Family Code].

"Actor" means a person whose criminal responsibility is in issue in a criminal action.

“Consent” means assent in fact, whether express or apparent.

Penetration is complete, however slight.

[Editor's note: Select the definitions that apply to the selected definition of "without consent."]
"Health care services provider" means  

[a physician licensed under Subtitle B, Title 3, Occupations Code]; OR
 
[a chiropractor licensed under Chapter 201, Occupations Code]; OR
[a physical therapist licensed under Chapter 453, Occupations Code]; OR
[a physician assistant licensed under Chapter 204, Occupations Code]; OR
[a registered nurse licensed under Chapter 301, Occupations Code]; OR

[a vocational nurse licensed under Chapter 301, Occupations Code]; OR
[an advanced practice nurse licensed under Chapter 301, Occupations Code].

"Mental health services provider" means an individual, licensed or unlicensed, who performs or purports to perform mental health services, including a 

[licensed social worker as defined by Section 505.002, Occupations Code]; OR
[chemical dependency counselor as defined by Section 504.001, Occupations Code]; OR
[licensed professional counselor as defined by Section 503.002, Occupations Code]; OR
[licensed marriage and family therapist as defined by Section 502.002, Occupations Code]; OR
[member of the clergy]; OR
[psychologist offering psychological services as defined by Section 501.003, Occupations Code]; OR
[special officer for mental health assignment certified under Section 1701.404, Occupations Code].

"Public servant" means a person elected, selected, appointed, employed, or designated

[an officer, employee, or agent of government]; OR
[a juror or grand juror]; OR
[an arbitrator, referee, or person who is authorized by law or private written agreement to hear or determine a cause or controversy]; OR
[an attorney at law or notary public when participating in the performance of a governmental function]; OR
[a candidate for nomination or election to public office]; OR
[a person who is performing a governmental function under a claim of right although he is not legally qualified to do so]
[Editor’s note: add the following if shown by the facts] [even if the person had not yet qualified for office or assumed his duties].

"Employee of a facility" means a person who is an employee of a [state type of facility defined by Section 250.001, Health and Safety Code], or any other person who provides services for a facility for compensation, including a contract laborer.

[Editor's note: Assign a paragraph number here and select the definition for the aggravating element.]
"Bodily injury" means physical pain, illness, or any impairment of physical condition.  
"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Deadly weapon" means [a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury OR anything that in the manner of its use or intended use is capable of causing death or serious bodily injury].
"Elderly individual" means a person sixty-five years of age or older.

"Disabled individual" means a person older than 14 years of age who by reason of age or physical or mental disease, defect, or injury is substantially unable to protect himself from harm or to provide food, shelter, or medical care for himself.


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of aggravated sexual assault as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for Aggravated Sexual Assault of an Adult
"Actor" as defined by Tex. Pen. Code § 1.07(a)(2).

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

"Serious bodily injury" as defined by Tex. Pen. Code § 1.07(a)(46).

“Consent” as defined by Tex. Pen. Code § 1.07(a)(11).

"Deadly weapon" as defined by Tex. Pen. Code § 1.07(a)(17).

"Elderly individual" as defined by Tex. Pen. Code §§ 22.021(b)(2) & 22.04(c)(2).

"Disabled individual" as defined by Tex. Pen. Code §§ 22.021(b)(2) & 22.04(c)(3).

"Health care services provider" as defined by Tex. Pen. Code § 22.011(c)(3).

"Mental health services provider" as defined by Tex. Pen. Code § 22.011(c)(4).

“Penetration” as authorized by Henry v. State, 103 S.W.2d 377, 380 (Tex. Crim. App. 1937); Wilson v. State, 905 S.W.2d 46, 48-49 (Tex. App.–Corpus Christi 1995, no pet.); Rawlings v. State, 874 S.W.2d 740, 744 (Tex. App.–Fort Worth 1994, no pet.).

"Public servant" as defined by Tex. Pen. Code § 1.07(a)(41).

“Employee of a facility” as defined by Tex. Pen. Code § 22.011(c)(5).

The Court of Criminal Appeals has not addressed whether the statutory culpable mental states should be limited for sexual assault, and the statutory definitions of the culpable mental are given.  See Pitre v. State, 44 S.W.3d 616, 619-20 (Tex. App.--Eastland 2001, pet. ref'd) (discussing and defining mental states in a sexual assault).
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