Section 22.02(a)(2). Aggravated Assault (by threat and use of a deadly weapon and the victim is not a public servant, witness, or security officer)
[Editor's note: Assign a paragraph number here and select the bracketed phrase if alleged in the indictment; otherwise, delete the bracketed phrase.]
A person commits an offense if the person intentionally or knowingly threatens another with imminent bodily injury[, including the person's spouse,] and the person uses or exhibits a deadly weapon during the commission of the assault.

[Editor's note: Assign a paragraph number here and select the definition of deadly weapon alleged in the indictment.]
"Bodily injury" means physical pain, illness, or any impairment of physical condition.

"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Deadly weapon" means [a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury OR anything that in the manner of its use or intended use is capable of causing death or serious bodily injury].


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track indictment], you will find the defendant guilty of aggravated assault as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Give the following defense authorized by Tex. Pen. Code § 22.06, only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c), and assign a paragraph number here.  Otherwise delete.]
The victim's effective consent or the actor's reasonable belief that the victim consented to the actor's conduct is a defense to the charged offense if [the conduct did not threaten or inflict serious bodily injury OR the victim knew the conduct was a risk of [his occupation or recognized medical treatment or a scientific experiment conducted by recognized methods]].

"Actor" means a person whose criminal responsibility is in issue in a criminal action.

"Consent" means assent in fact, whether express or apparent.

"Reasonable belief" means a belief that would be held by an ordinary and prudent man in the same circumstances as the actor.

Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that the victim effectively consented or that the defendant reasonably believed that the victim consented to the defendant's conduct and [the conduct did not threaten or inflict serious bodily injury OR the victim knew the conduct was a risk of [his occupation or recognized medical treatment or a scientific experiment conducted by recognized methods]], you will find the defendant not guilty.

Notes and definitions for aggravated assault by threat and use of deadly weapon
"Actor" as defined by Tex. Pen. Code § 1.07(a)(2).

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

"Consent" as defined by Tex. Pen. Code § 1.07(a)(11).

"Deadly weapon" as defined by Tex. Pen. Code § 1.07(a)(17).

"Reasonable belief" as defined by Tex. Pen. Code § 1.07(a)(42).

"Serious bodily injury" as defined by Tex. Pen. Code § 1.07(a)(46).

The Court of Criminal Appeals has not addressed whether the statutory culpable mental states for aggravated assault should be limited, and the statutory definitions are given.  Threatening refers to the nature of conduct prohibited.  Guzman v. State, 988 S.W.2d 884, 886 (Tex. App.--Corpus Christi 1999, no pet.).  

Be aware that several courts of appeals have held that the aggravating factor of using a deadly weapon refers to the nature of conduct.  See Garza v. State, 794 S.W.2d 497, 500-01 (Tex. App.--Corpus Christi 1990, no pet.) (finding no error in the giving of the full statutory definition in aggravated robbery when the aggravating factor is the use of a deadly weapon); Bosier v. State, 771 S.W.2d 221, 225 (Tex. App.--Houston [1st Dist.] 1989, pet. ref'd) (same).
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