Section 22.11. Harassment by Persons in Certain Correctional Facilities.
[Editor's note: Assign a paragraph number here and select the terms alleged in the information or indictment.]
A person commits an offense if the person, while imprisoned or confined in [a secure correctional facility OR a facility [operated by or under contract with the Texas Youth Commission] and with intent to harass, alarm, or annoy another person, causes the other person to contact the [blood OR seminal fluid OR urine OR feces] of the [actor OR any other person].

[Editor's note: Assign a paragraph number here and select the definition of "secure correctional facility shown by the evidence if such is alleged in the indictment; otherwise delete this section.]
"A secure correctional facility" means

[a municipal or county jail]; OR
[a confinement facility operated by or under a contract with any division of the Texas Department of Criminal Justice].


[Editor's note: Assign a paragraph number here.]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the indictment], you will find the defendant guilty as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes on harassment by persons in certain correctional facilities

With respect to definitions for the culpable mental state in this crime, in Ex parte Smith, the Court of Criminal Appeals held that there is no required culpability in the offense of theft beyond the specific intent to deprive the owner of property.  645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983).  Likewise, in this new statute there should be no required culpability in the offense beyond the specific intent to harass, alarm, or annoy another person.  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  Therefore, no definition has been included.  As the Court of Criminal Appeals has not opined on this issue, the inclusion of a statutory definition is left to the user.
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