Section 25.07. Violation of Protective Order or Magistrate's Order

[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]
A person commits an offense if in violation of an order, [a copy of which was given to the person OR issued after notice and a hearing], [under Section 6.504, Texas Family Code OR under Chapter 85, Texas Family Code OR under Article 17.292, Texas Code of Criminal Procedure OR by another jurisdiction as provided by Chapter 88, Texas Family Code], the person knowingly or intentionally

[commits family violence]; OR
[commits an act in furtherance of the offense of stalking.  A person commits the offense of stalking if the person, on more than one occasion and pursuant to the same scheme or course of conduct that is directed specifically at another person, knowingly engages in conduct, including following the other person, that the actor knows or reasonably believes the other person will regard as threatening [bodily injury or death for the other person or bodily injury or death for a member of the other person's family or household or that an offense will be committed against the other person's property]; and that causes [the other person or a member of the other person's family or household] to be placed in fear [of bodily injury or death or that an offense will be committed against the other person's property]; and would cause a reasonable person to fear [bodily injury or death for himself or herself or bodily injury or death for a member of the person's family or household or that an offense will be committed against the person's property]]; OR
[communicates directly with a protected individual or a member of the family or household in a threatening or harassing manner; a threat through any person to a protected individual or a member of the family or household; and in any manner with the protected individual or a member of the family or household except through the person's [attorney or a person appointed by the court], if the order prohibits any communication with a protected individual or a member of the family or household]; OR
[goes to or near the [residence or place of employment or business] of a protected individual or a member of the family or household specifically described in the order]; OR
[goes to or near any [child care facility or residence or school] where a child protected by the order normally [resides or attends]]; OR
[possesses a firearm].

[Editor's note: Add the following enhancements if alleged in the information or indictment: and the person has 
[previously been convicted under Section 25.07, Texas Penal Code two or more times]; or 

[violated the protective order by committing an assault]; or
[violated the protective order by committing the offense of stalking.  A person commits the offense of stalking if the person, on more than one occasion and pursuant to the same scheme or course of conduct that is directed specifically at another person, knowingly engages in conduct, including following the other person, that the actor knows or reasonably believes the other person will regard as threatening [bodily injury or death for the other person or bodily injury or death for a member of the other person's family or household or that an offense will be committed against the other person's property]; and that causes [the other person or a member of the other person's family or household] to be placed in fear [of bodily injury or death or that an offense will be committed against the other person's property]; and would cause a reasonable person to fear [bodily injury or death for himself or herself or bodily injury or death for a member of the person's family or household or that an offense will be committed against the person's property]].

[Editor's Note: Assign a paragraph number here and select the definitions that define terms alleged in the information or indictment or in the selected definitions.]
"Act" means a bodily movement, whether voluntary or involuntary, and includes speech.

"Bodily injury" means physical pain, illness, or any impairment of physical condition.  
"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Family violence" means

[an act by a member of a family or household against another member of the family or household that is intended to result in physical harm, bodily injury, assault, or sexual assault or that is a threat that reasonably places the member in fear of imminent physical harm, bodily injury, assault, or sexual assault, but does not include defensive measures to protect oneself]; OR 

[abuse, including the following acts or omissions by a member of a family or household toward a child of the family or household: 

[physical injury that results in substantial harm to the child, or the genuine threat of substantial harm from physical injury to the child, including an injury that is at variance with the history or explanation given and excluding an accident or reasonable discipline by a parent, guardian, or managing or possessory conservator that does not expose the child to a substantial risk of harm]; or 

[sexual conduct harmful to a child's mental, emotional, or physical welfare, including conduct that constitutes the offense of [indecency with a child under Section 21.11, Texas Penal Code or sexual assault under Section 22.011, Texas Penal Code or aggravated sexual assault under Section 22.021, Texas Penal Code]; or 

[compelling or encouraging the child to engage in sexual conduct as defined by Section 43.01, Texas Penal Code]; OR
[dating violence, being an act by an individual that is against another individual with whom that person has or has had a dating relationship and that is intended to result in physical harm, bodily injury, assault, or sexual assault or that is a threat that reasonably places the individual in fear of imminent physical harm, bodily injury, assault, or sexual assault, but does not include defensive measures to protect oneself].

"Family" includes individuals related by [consanguinity OR affinity], individuals who are former spouses of each other, individuals who are the parents of the same child, without regard to marriage, and a foster child and foster parent, without regard to whether those individuals reside together.

Two individuals are related to each other by affinity if they are married to each other or the spouse of one of the individuals is related by consanguinity to the other individual.

Two individuals are related to each other by consanguinity if one is a descendant of the other or they share a common ancestor.  [Editor's note: Add the following sentence if applicable:  An adopted child is considered to be a child of the adoptive parent for this purpose.]
"Household" means a unit composed of persons living together in the same dwelling, without regard to whether they are related to each other.

"Member of a household" includes a person who previously lived in a household.

"Firearm" means any device designed, made, or adapted to expel a projectile through a barrel by using the energy generated by an explosion or burning substance or any device readily convertible to that use.  [Editor's note: Add the following sentence if applicable: Firearm does not include a firearm that may have, as an integral part, a folding knife blade or other characteristics of weapons made illegal by Chapter 46 of the Penal Code and that is [an antique or curio firearm manufactured before 1899 or a replica of an antique or curio firearm manufactured before 1899, but only if the replica does not use rim fire or center fire ammunition.]]

[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor's note: Give the following instruction under Tex. Pen. Code § 25.07(d) if raised by the evidence and assign a paragraph number here.]
You are instructed that reconciliatory actions or agreements made by persons affected by an order do not affect the validity of the order or the duty of a peace officer to enforce the law against this offense.

[Editor's note: Give the following instruction under Tex. Pen. Code § 25.07(f) if raised by the evidence and assign a paragraph number here.]
You are further instructed that it is not a defense to the offense of violation of a [protective order OR magistrate's order] that 
[the address and/or telephone number of the protected person]; OR 

[the address and/or telephone number of the place of employment of the protected person]; OR 

[the address and/or telephone number of the business of the protected person]; OR
[the address and/or telephone number of the child care facility a child protected by the order attends or in which the child resides]; OR

[the address and/or telephone number of the school a child protected by the order attends or in which the child resides]; OR
[the specific description(s) of prohibited location(s)]
[is OR are] excluded from the order for the safety of the protected [person OR child].


[Editor's note: assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for violation of a protective order
"Act" as defined by Tex. Pen. Code § 1.07(a)(1).

"Affinity" as defined by Tex. Gov't Code § 573.024.

"Bodily injury" as defined by Tex. Pen. Code § 1.07(a)(8).

"Serious bodily injury" as defined by Tex. Pen. Code § 1.07(a)(46).

"Consanguinity" as defined by Tex. Gov't Code § 573.022.

"Dating violence" as defined by Tex. Fam. Code § 71.0021(a).

"Family" as defined by Tex. Pen. Code 25.07(b)(1) & Tex. Fam. Code § 71.003.

"Family violence" as defined by Tex. Pen. Code 25.07(b)(1) & Tex. Fam. Code § 71.004.

"Firearm" as defined by Tex. Pen. Code §§ 25.07(b)(2) & 46.01(3).

"Household" as defined by Tex. Pen. Code 25.07(b)(1) & Tex. Fam. Code § 71.005.

"Member of a household" as defined by Tex. Pen. Code 25.07(b)(1) & Tex. Fam. Code § 71.006.

"Stalking" as defined by Tex. Pen. Code § 42.072.

Enhanced punishment for violating the protective order by committing an assault may not be available if just "family violence" is alleged.  The definition of "family violence" in the Family Code includes only acts intended to result, not those that actually result in, and threats of imminent physical harm, bodily injury, assault, or sexual assault.  Therefore, if assault is defined by Tex. Pen. Code § 22.01, assault by causing bodily injury is not included.  

However, the Legislature did not define "assault" as being committed under section 22.01.  It may be that like deadly force in kidnapping, the definition of assault may be broader than as defined by section 22.01.  See Phillips v. State, 597 S.W.2d 929, 934 (Tex. Crim. App. [Panel Op.] 1980) ("Deadly force" is not limited to the technical definition in Tex. Pen. Code § 9.01(3), which applies only in that chapter).  Therefore, the section 22.01 definition is not included herein.  If the user desires to define assault as in section 22.01, that offense is defined in the charge for assault in this jury charge bank.  Likewise, for any other offense listed in a definition that was not defined by reference to a statute.

In Harvey v. State, No 1548-01, 2002 WL 1380915 (Tex. Crim. App. June 26, 2002), the Court of Criminal Appeals unanimously held that "in violation of an order" "is in effect a requirement of a culpable mental state for that element."  Id. at *4.  The charge in Harvey "correctly told the jury, `A person commits the offense of violation of a protective order if, in violation of a protective order issued after notice and hearing, the person knowingly or intentionally commits family violence.'"  Id. at *5.  It is not necessary that the defendant "knew" the provisions of the protective order.  Id.  "The requirements are only that the respondent be given the resources to learn the provisions; that is, that he be given a copy of the order, or notice that an order has been applied for and that a hearing will be held to decide whether is will be issued."  Id.  The opening instruction, defining this offense, includes the approved Harvey language.
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