Section 30.04. Burglary of Vehicles (2007)
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]
A person commits an offense if, without the effective consent of the owner, he breaks into or enters a [vehicle or any part of a vehicle OR rail car or any part of a rail car, including a container or trailer carried on a rail car] with intent to commit [name of felony alleged in the information or indictment OR theft] [Editor’s note: add the following if alleged in the indictment or information]  
[and the person has been previously been convicted for burglary of a vehicle.] 
[and the person has been convicted two or more times of burglary of a vehicle.]
[Editor's note: If a felony was alleged in the information or indictment, state the elements of the felony here.  For assistance, see the charge in this jury charge bank for the alleged felony.] 

[Editor's note: If theft was alleged in the information or indictment, include the following instruction; otherwise delete.]
The offense of theft is committed if a person unlawfully appropriates property with intent to deprive the owner of property.  Appropriation of property is unlawful if [Editor's note: select the circumstance shown by the evidence: 
[it is without the owner's effective consent.] OR 
[the property is stolen and the actor appropriates the property knowing it was stolen by another.] OR 
[property in the custody of any law enforcement agency was explicitly represented by any law enforcement agent to the actor as being stolen and the actor appropriates the property believing it was stolen by another.]
[Editor's note: Assign a paragraph number here and select the definitions that define terms in the information or indictment or in the elements of theft.  If a felony is alleged in the information or indictment add the appropriate definitions for terms of that offense.  For assistance, refer to the charge in this jury charge bank for the alleged felony.]
"Appropriate" means [to bring about a transfer or purported transfer of title to or other nonpossessory interest in property, whether to the actor or another OR to acquire or otherwise exercise control over property other than real property].
"Deprive" means to withhold property from the owner permanently or for so extended a period of time that a major portion of the value or enjoyment of the property is lost to the owner, to restore property only upon payment of reward or other compensation, or to dispose of property in a manner that makes recovery of the property by the owner unlikely.

"Enter" means to intrude [any part of the body OR any physical object connected with the body].
"Effective consent" includes consent by a person legally authorized to act for the owner.  Consent is not effective if 
[induced by deception or coercion.] OR 
[given by a person the actor knows is not legally authorized to act for the owner.] OR 

[given by a person who by reason of [youth or mental disease or defect or intoxication] is known by the actor to be unable to make reasonable property dispositions.] OR 

[given solely to detect the commission of an offense.] OR 

[given by a person who by reason of advanced age is known by the actor to have a diminished capacity to make informed and rational decisions about the reasonable disposition of property.]
"Deception" means 

[creating or confirming by words or conduct a false impression of law or fact that is likely to affect the judgment of another in the transaction, and that the actor does not believe to be true.] OR
[failing to correct a false impression of law or fact that is likely to affect the judgment of another in the transaction, that the actor previously created or confirmed by words or conduct, and that the actor does not now believe to be true.] OR
[preventing another from acquiring information likely to affect his judgment in the transaction.] OR
[promising performance that is likely to affect the judgment of another in the transaction and that the actor does not intend to perform or knows will not be performed, except that failure to perform the promise in issue without other evidence of intent or knowledge is not sufficient proof that the actor did not intend to perform or knew the promise would not be performed.]

"Habitation" means a structure or vehicle that is adapted for the overnight accommodation of persons and includes each separately secured or occupied portion of the structure or vehicle and each structure appurtenant to or connected with the structure or vehicle.

"Owner" means a person who has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor or is a holder in due course of a negotiable instrument.

"Property" means tangible or intangible personal property including anything severed from land; or a document, including money, that represents or embodies anything of value.

"Vehicle" includes any device in, on, or by which any person or property is or may be propelled, moved, or drawn in the normal course of commerce or transportation, except such devices as are classified as "habitation."
A person has been “previously convicted” if the person was adjudged guilty of the offense or entered a plea of guilty or nolo contendere in return for a grant of deferred adjudication regardless of whether the sentence for the offense was ever imposed or whether the sentence was probated and the person was subsequently discharged from community supervision.
[Editor's note: Assign a paragraph number here and give the culpable mental states if required to define the felony alleged in the information or indictment.  For assistance see the charge in this jury charge bank for the alleged felony.  No additional mental state is required for burglary or theft as those offenses are defined with a specific intent.]
[Editor’s note: Assign a paragraph number here]

Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track information or indictment], you will find the defendant guilty of burglary of a vehicle as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor's note: Assign a paragraph number here and insert the following defense authorized by Tex. Pen. Code § 30.04(e), if the vehicle or part of the vehicle broken into or entered is a rail car, and only if requested by the defendant and "evidence is admitted supporting the defense," Tex. Pen. Code § 2.03(c).  Otherwise delete.]
The law concerning the charged offense does not apply when an actor enters the rail car or any part of the rail car, including a container or trailer carried on a rail car, and is at that time [an employee OR representative of employees] exercising a right under the Railway Labor Act.

Therefore, if you find that the defendant, [name of the defendant], did [track the indictment], but you further find, or have a reasonable doubt thereof, that the defendant entered the rail car or any part of the rail car, including a container or trailer carried on a rail car, and was at that time [an employee OR representative of employees] exercising a right under the Railway Labor Act, you will find the defendant not guilty.

Notes and definitions for burglary of a vehicle
"Appropriate" as defined by Tex. Pen. Code § 31.01(4).
“Deception” as defined by Tex. Pen. Code § 31.01(1).
"Deprive" as defined by Tex. Pen. Code § 31.01(2).

"Effective consent" as defined by Tex. Pen. Code § 31.01(3).

"Enter" as defined by Tex. Pen. Code § 30.04(b).

"Habitation" as defined by Tex. Pen. Code § 30.01(1).

"Owner" as defined by Tex. Pen. Code § 1.07(a)(35)(A).
“Previously convicted” as defined by Tex. Pen. Code § 30.04(d-1).
"Property" as defined by Tex. Pen. Code § 29.01(2).

"Vehicle" as defined by Tex. Pen. Code § 30.01(3).

In burglary, if it is alleged that the defendant entered with the intent to commit, no other culpable mental state is required.  McAfee v. State, 658 S.W.2d 200, 200 (Tex. App.--El Paso 1983, no pet.). 

 
The conduct that is the gist of the offense is entry with intent to commit theft.  [Teniente v. State, 533 S.W.2d 805, 806 (Tex. Crim. App. 1976).]  The allegation of the requisite specific intent suffices for the more general culpable mental state of "intentionally and knowingly."  [Martinez v. State, 565 S.W.2d 70, 71 (Tex. Crim. App. 1978).]

McAfee, 658 S.W.2d at 200.  Similarly here, the gist of the offense is "breaks or enters" "with intent to commit a felony or theft."  Therefore, no additional culpable mental state is required or given in this charge.  The inclusion of statutory definitions for culpable mental states is left to the user.

4

