Section 31.03. Theft  (2007)
(by taking, not by check, and property is not livestock or pesticides and not by receiving stolen property)
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if he unlawfully appropriates property with intent to deprive the owner of property and 

[the value of the property stolen is [less than $50 or $50 or more but less than $500 or $500 or more but less than $1,500 or $1,500 or more but less than $20,000 or $20,000 or more but less than $100,000 or $100,000 or more but less than $200,000 or $200,000 or more]]; OR
[the value of the property stolen is less than $50 and the person has previously been convicted of any grade of theft]; OR
[regardless of value, the property is stolen from the person of another]; OR
[regardless of value, the property is stolen from a human corpse or grave]; OR
[the property stolen is a firearm]; OR
[the value of the property stolen is less than $1,500 and the person has been previously convicted two or more times of any grade of theft]; OR
[the property stolen is an official ballot or official carrier envelope for an election]; OR

[the value of the property stolen is less than $20,000 and the property stolen is insulated or noninsulated wire or cable that consists of at least 50 percent [aluminum or bronze or copper]]. 

[Editor's note: Add the following enhancement(s) if alleged in the information or indictment:

[and the person was a public servant at the time of the offense and the property appropriated came into the person's custody, possession, or control by virtue of his status as a public servant]; OR
[and the person was in a contractual relationship with government at the time of the offense and the property appropriated came into the person's custody, possession, or control by virtue of the contractual relationship]; OR
[and the owner of the property appropriated was at the time of the offense an elderly individual].

Appropriation of property is unlawful if:

[it is without the owner's effective consent]; OR
[the property is stolen and the actor appropriates the property knowing it was stolen by another]; OR
[property in the custody of any law enforcement agency was explicitly represented by any law enforcement agent to the actor as being stolen and the actor appropriates the property believing it was stolen by another].

Stolen property does not lose its character as stolen when recovered by any law enforcement agency.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the indictment or information, terms in the selected definitions, or that are shown by the evidence.]

"Appropriate" means [to bring about a transfer or purported transfer of title to or other nonpossessory interest in property, whether to the actor or another OR to acquire or otherwise exercise control over property other than real property].
"Actor" means a person whose criminal responsibility is in issue in a criminal action.

"Deprive" means

[to withhold property from the owner permanently or for so extended a period of time that a major portion of the value or enjoyment of the property is lost to the owner]; OR
[to restore property only upon payment of reward or other compensation]; OR
[to dispose of property in a manner that makes recovery of the property by the owner unlikely].

"Owner" means a person who [has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor OR is a holder in due course of a negotiable instrument].

"Property" means [real property OR tangible or intangible personal property including anything severed from land; OR a document, including money, that represents or embodies anything of value].

"Effective consent" includes consent by a person legally authorized to act for the owner.  Consent is not effective if

 
[induced by deception or coercion]; OR
[given by a person the actor knows is not legally authorized to act for the owner]; OR 

[given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable property dispositions]; OR 

[given solely to detect the commission of an offense]; OR 

[given by a person who by reason of advanced age is known by the actor to have a diminished capacity to make informed and rational decisions about the reasonable disposition of property].

"Deception" means 

[creating or confirming by words or conduct a false impression of law or fact that is likely to affect the judgment of another in the transaction, and that the actor does not believe to be true]; OR
[failing to correct a false impression of law or fact that is likely to affect the judgment of another in the transaction, that the actor previously created or confirmed by words or conduct, and that the actor does not now believe to be true]; OR
[preventing another from acquiring information likely to affect his judgment in the transaction]; OR
[selling or otherwise transferring or encumbering property without disclosing a lien, security interest, adverse claim, or other legal impediment to the enjoyment of the property, whether the lien, security interest, claim, or impediment is or is not valid, or is or is not a matter of official record]; OR
[promising performance that is likely to affect the judgment of another in the transaction and that the actor does not intend to perform or knows will not be performed, except that failure to perform the promise in issue without other evidence of intent or knowledge is not sufficient proof that the actor did not intend to perform or knew the promise would not be performed].

"Firearm" means any device designed, made, or adapted to expel a projectile through a barrel by using the energy generated by an explosion or burning substance or any device readily convertible to that use.  [Editor's note: Add the following sentence if applicable:  Firearm does not include a firearm that may have, as an integral part, a folding knife blade or other characteristics of weapons made illegal by Chapter 46 of the Penal Code and that is [an antique or curio firearm manufactured before 1899 or a replica of an antique or curio firearm manufactured before 1899, but only if the replica does not use rim fire or center fire ammunition.]]
"Public servant" means a person [elected OR selected OR appointed OR employed OR designated to serve], even if the person had not yet qualified for office or assumed his duties, who was at the time of the offense

[[an officer or an employee or an agent] of government]; OR
[a juror or a grand juror]; OR
[[an arbitrator or a referee or a person] who is authorized by law or private written agreement to hear or determine a cause or controversy]; OR
[[an attorney at law or a notary public] when participating in the performance of a governmental function]; OR
[a candidate for nomination or election to public office]; OR
[a person who is performing a governmental function under a claim of right although he is not legally qualified to do so].

"Possession" means actual care, custody, control, or management.

"Elderly individual" means a person 65 years of age or older.

"Steal" means to acquire property by theft.

[Editor's note: Assign a paragraph number here and select the relevant terms of this instruction(s) to be given pursuant to Tex. Pen. Code § 31.08.]

[You are instructed that "value" is the fair market value of the property at the time and place of the offense or if the fair market value of the property cannot be ascertained, the cost of replacing the property within a reasonable time after the theft.]
[You are instructed that the "value" of documents, other than those having a readily ascertainable market value, is the amount due and collectible at maturity less any part which has been satisfied, if the document constitutes evidence of a debt, or the greatest amount of economic loss that the owner might reasonably suffer by virtue of loss of the document, if the document is other than evidence of a debt.]
If the property has value that cannot be reasonably ascertained by the foregoing criteria, the property is deemed to have a value of $500 or more but less than $1,500.

[If the actor proves by a preponderance of the evidence that he gave consideration for or had a legal interest in the property stolen, the amount of the consideration or the value of the interest so proven shall be deducted from the value of the property to determine value.]
[Editor's note: Add the following instruction if the defendant claims that he cannot steal his own property.  Tex. Pen. Code § 31.10.  Otherwise delete.]
You are further instructed that it is not a defense to the charged offense that the actor has an interest in the property stolen if another person has the right of exclusive possession of the property.

[Editor's note: If an accomplice testifies, give the following instruction required by Tex. Pen. Code § 31.03(c)(2).  Otherwise delete.]
You are further instructed that the testimony of an accomplice shall be corroborated by proof that tends to connect the defendant to the crime, but the defendant's knowledge or intent may be established by the uncorroborated testimony of the accomplice.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty of theft, as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for theft
"Actor" as defined  by Tex. Pen. Code § 1.07(a)(2).

“Appropriate” as defined by Tex. Pen. Code § 31.01(4).

“Deception” as defined by Tex. Pen. Code § 31.01(1).

“Deprive” as defined by Tex. Pen. Code § 31.01(2).

“Effective consent” as defined by Tex. Pen. Code § 31.01(3).

“Elderly individual” as defined by Tex. Pen. Code §§ 31.01(10) & 22.04(c)(2).

“Firearm” as defined by Tex. Pen. Code §§ 31.03(e)(4)(c) & 46.01(3).

“Owner” as defined by Tex. Pen. Code § 1.07(a)(35).

“Possession” as defined by Tex. Pen. Code § 1.07(a)(39).

“Property” as defined by Tex. Pen. Code § 31.01(5).

"Public servant" as defined by Tex. Pen. Code § 1.07(a)(41).

“Service” as defined by Tex. Pen. Code § 31.01(6).

“Steal” as defined by Tex. Pen. Code § 31.01(7).

“Value” as defined by Tex. Pen. Code § 31.08.

In Ex parte Smith, the Court of Criminal Appeals held that there is no required culpability in the offense of theft beyond the specific intent to deprive the owner of property.  645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983). 

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, “Nor can a person ‘intend’ ‘circumstances surrounding his conduct’; at most he may be ‘aware of’ (know) the existence of such circumstances.”  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the user.

The presumption instruction is given in accordance with Tex. Pen. Code § 2.05.
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