Section 31.03(c)(8). Theft by a Defendant Who Purchases or Receives Pesticides
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]
A person commits an offense if he unlawfully appropriates property with intent to deprive the owner of property and 

[the value of the property stolen is [less than $50 or $50 or more but less than $500 or $500 or more but less than $1,500 or $1,500 or more but less than $20,000 or $20,000 or more but less than $100,000 or $100,000 or more but less than $200,000 or $200,000 or more]]; OR
[the value of the property stolen is less than $50 and the person has previously been convicted of any grade of theft]; OR
[the value of the property stolen is less than $1,500 and the person has been previously convicted two or more times of any grade of theft].

[Editor's note: Add the following enhancement if alleged in the information or indictment.]
[and the person was a public servant at the time of the offense and the property appropriated came into the person's custody, possession, or control by virtue of his status as a public servant]; OR
[and the person was in a contractual relationship with government at the time of the offense and the property appropriated came into the person's custody, possession, or control by virtue of the contractual relationship].

Appropriation of property is unlawful if:

[it is without the owner's effective consent]; OR
[the property is stolen and the actor appropriates the property knowing it was stolen by another]; OR
[property in the custody of any law enforcement agency was explicitly represented by any law enforcement agent to the actor as being stolen and the actor appropriates the property believing it was stolen by another].

Stolen property does not lose its character as stolen when recovered by any law enforcement agency.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment and that are relevant to the case.]
"Appropriate" means [to bring about a transfer or purported transfer of title to or other nonpossessory interest in property, whether to the actor or another OR to acquire or otherwise exercise control over property other than real property.]
"Deception" means 

[creating or confirming by words or conduct a false impression of law or fact that is likely to affect the judgment of another in the transaction, and that the actor does not believe to be true]; OR
[failing to correct a false impression of law or fact that is likely to affect the judgment of another in the transaction, that the actor previously created or confirmed by words or conduct, and that the actor does not now believe to be true]; OR
[preventing another from acquiring information likely to affect his judgment in the transaction]; OR
[promising performance that is likely to affect the judgment of another in the transaction and that the actor does not intend to perform or knows will not be performed, except that failure to perform the promise in issue without other evidence of intent or knowledge is not sufficient proof that the actor did not intend to perform or knew the promise would not be performed.]
"Deprive" means

[to withhold property from the owner permanently or for so extended a period of time that a major portion of the value or enjoyment of the property is lost to the owner]; OR
[to restore property only upon payment of reward or other compensation]; OR
[to dispose of property in a manner that makes recovery of the property by the owner unlikely].

"Effective consent" includes consent by a person legally authorized to act for the owner.  Consent is not effective if

 
[induced by deception or coercion]; OR
[given by a person the actor knows is not legally authorized to act for the owner]; OR 

[given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable property dispositions]; OR 

[given solely to detect the commission of an offense]; OR 

[given by a person who by reason of advanced age is known by the actor to have a diminished capacity to make informed and rational decisions about the reasonable disposition of property].

"Owner" means a person who has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor.

"Property" means tangible or intangible personal property including anything severed from land.

"Public servant" means a person [elected OR selected OR appointed OR employed OR designated to serve], even if the person had not yet qualified for office or assumed his duties, who was

[[an officer or an employee or an agent] of government]; OR
[a person who is performing a governmental function under a claim of right although he is not legally qualified to do so].

"Steal" means to acquire property by theft.


[Editor's note: Assign a paragraph number here and select the relevant terms of this instruction(s) to be given pursuant to Tex. Pen. Code § 31.08.]
You are instructed that value is the fair market value of the property at the time and place of the offense, or if the fair market value of the property cannot be ascertained, the cost of replacing the property within a reasonable time after the theft.

If property has value that cannot be reasonably ascertained by the foregoing criteria, the property is deemed to have a value of $500 or more but less than $1,500.

[If the defendant proves by a preponderance of the evidence that he gave consideration for or had a legal interest in the property stolen, the amount of the consideration or the value of the interest so proven shall be deducted from the value of the property ascertained by the foregoing instructions.]
[Editor's note: Add the following paragraph under Tex. Pen. Code § 31.03(d) if raised by the evidence and assign a paragraph number.  Otherwise delete.]
[It is not a defense to the charged offense that the offense occurred as a result of a deception or strategy on the part of a law enforcement agency, including the use of an undercover operative or peace officer.]; OR
[It is not a defense to the charged offense that the actor was provided by a law enforcement agency with a facility in which to commit the offense or an opportunity to engage in conduct constituting the offense.]; OR
[It is not a defense to the charged offense that the actor was solicited to commit the offense by a peace officer, and the solicitation was of a type that would encourage a person predisposed to commit the offense to actually commit the offense, but would not encourage a person not predisposed to commit the offense to actually commit the offense.]
[Editor's note: Add the following paragraph under Tex. Pen. Code § 31.10 if raised by the evidence and assign a paragraph number.  Otherwise delete.]
It is not a defense to the charged offense that the actor has an interest in the property stolen if another person has the right of exclusive possession of the property.

[Editor's note: Add the following presumption, authorized by Tex. Pen. Code § 31.03(c)(8), if raised by the evidence.]
An actor who [purchases OR receives] from any source other than a licensed retailer or distributor of pesticides [a restricted-use pesticide OR a state-limited-use pesticide OR a compound, mixture, or preparation containing [a restricted-use or state-limited-use]] pesticide is presumed to know on receipt by the actor of the [pesticide OR compound, mixture, or preparation] that the [pesticide OR compound, mixture, or preparation] has been previously stolen from another if the actor fails to record the name, address, and physical description of the [seller OR pledgor]; fails to record a complete description of the amount and type of [pesticide OR compound, mixture, or preparation] [purchased OR received]; and fails to obtain a signed warranty from the [seller OR pledgor] that the [seller OR pledgor] has the right to possess the property.

"Restricted-use pesticide" means a pesticide classified as a restricted-use pesticide by the administrator of the Environmental Protection Agency under 7 U.S.C. Section 136a, as that law existed on January 1, 1995, and containing an active ingredient listed in the federal regulations adopted under that law (40 C.F.R. Section 152.175) and in effect on that date.

"State-limited-use pesticide" means a pesticide classified as a state-limited-use pesticide by the Department of Agriculture under Section 76.003, Agriculture Code, as that section existed on January 1, 1995, and containing an active ingredient listed in the rules adopted under 4 TAC Section 7.24 as that section existed on that date.

The State must prove beyond a reasonable doubt that the defendant failed to record the name, address, and physical description of the [seller OR pledgor]; failed to record a complete description of the amount and type of [pesticide OR compound, mixture, or preparation] [purchased OR received]; and failed to obtain a signed warranty from the [seller OR pledgor] that the [seller OR pledgor] has the right to possess the property.  If you find that such has been proven beyond a reasonable doubt, you may find that the defendant knew that the [pesticide OR compound, mixture or preparation] was previously stolen from another, but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find, based on this presumption, that the defendant knew that the [pesticide OR compound, mixture or preparation] was previously stolen from another, the State must still prove beyond a reasonable doubt each of the other elements of the offense charged.

[Editor's note: If an accomplice testifies, give the following instruction required by Tex. Pen. Code § 31.03(c)(2).  Otherwise delete.]
You are further instructed that the testimony of an accomplice shall be corroborated by proof that tends to connect the defendant to the crime, but the defendant's knowledge or intent may be established by the uncorroborated testimony of the accomplice.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty of theft, as charged in the [information or indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for theft by an actor who purchases or receives pesticides
"Appropriate" as defined by Tex. Pen. Code § 31.01(4).

"Deception" as defined by Tex. Pen. Code § 31.01(1).

"Deprive" as defined by Tex. Pen. Code § 31.01(2).

"Effective consent" as defined by Tex. Pen. Code § 31.01(3).

"Owner" as defined by Tex. Pen. Code § 1.07(a)(35)(A).

"Property" as defined by Tex. Pen. Code § 31.01(5).

"Public servant" as defined by Tex. Pen. Code § 1.07(a)(41)(A) & (F).

"Restricted-use pesticide" as defined by Tex. Pen. Code § 31.03(h)(1).

"State-limited-use pesticide" as defined by Tex. Pen. Code § 31.03(h)(2).

"Steal" as defined by Tex. Pen. Code § 31.01(7).

In Ex parte Smith, the Court of Criminal Appeals held that there is no required culpability in the offense of theft beyond the specific intent to deprive the owner of property.  645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983). 

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, "Nor can a person `intend' `circumstances surrounding his conduct'; at most he may be `aware of' (know) the existence of such circumstances."  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the user.

The presumption instruction is given in accordance with Tex. Pen. Code § 2.05.
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