Section 31.15. Possession, Manufacture, or Distribution of Certain Instruments Used to Commit Retail Theft
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if, with the intent to use the instrument to commit theft, the person

[possesses a shielding or deactivation instrument]; OR
[knowingly [manufactures or sells or offers for sale or other means of distribution alleged in the indictment] a shielding or deactivation instrument].

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment or in the selected definitions.]
"Possession" means actual care, custody, control, or management.

"Retail theft detector" means an electrical, mechanical, electronic, or magnetic device used to prevent or detect shoplifting and includes any article or component part essential to the proper operation of the device.

"Shielding or deactivation instrument" means any item or tool designed, made, or adapted for the purpose of preventing the detection of stolen merchandise by a retail theft detector.  The term includes a metal-lined or foil-lined shopping bag and any item used to remove a security tag affixed to retail merchandise.

[Editor's note: Add the definition for "knowingly" if alleged in the information or indictment and assign a paragraph number here.  Otherwise delete this section.]
[A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.]

[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for § 31.15
"Possession" as defined by Tex. Pen. Code § 1.07(a)(39).

"Retail theft detector" as defined by Tex. Pen. Code § 31.15(a)(1).

"Shielding or deactivation instrument" as defined by Tex. Pen. Code § 31.15(a)(2).

The legislature did not specify whether "theft" is to be defined as it is in the Penal Code.  Compare, the statutory definition for robbery "in the course of committing theft as defined in Chapter 31."  Tex. Pen. Code § 29.03(a) (emphasis added).  Therefore, theft has not been defined.  

However, be aware that the statutory definition for theft has long been given in the jury charge for burglary, although like here, theft is not defined in the offense.  See, e.g., Rider v. State, 567 S.W.2d 192 (Tex. Crim. App. 1978).  The inclusion of the statutory definition is left to the discretion of the user.

No definition is given for "with intent" because in this statute, "with intent to use the instrument to commit theft" is the culpable mental state in the possession of a shielding or deactivation instrument.  See Ex parte Smith, 645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983) (no required culpability in the offense of theft beyond the specific intent to deprive the owner of property).  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, "Nor can a person `intend' `circumstances surrounding his conduct'; at most he may be `aware of' (know) the existence of such circumstances."  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the user.
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