Section 32.51. Fraudulent Use or Possession of Identifying Information  (2007)

[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]

A person commits an offense if the person with the intent to harm or defraud another, [obtains OR possesses OR transfers OR uses] 
[identifying information of another person without the other person's consent
OR
, without legal authorization, information concerning a deceased person that would be identifying information of that person had that person been alive

OR
an item of identifying information of a deceased natural person, including a stillborn infant or fetus, without legal authorization 
OR
identifying information of a child younger than 18 years of age]

and the number of items [obtained OR possessed OR transferred OR used] is [less than five OR 5 or more but less than 10 OR 10 or more but less than 50 OR 50 or more].
[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the indictment or in the selected definitions.]


"Consent" means assent in fact, whether express or apparent.
"Identifying information" means information that alone or in conjunction with other information identifies a person, including a person’s [Editor's note: select all or narrow the definition to the type of identifying information at issue.]
[name and social security number, date of birth, or government-issued identification number;
unique biometric data, including the person's fingerprint, voice print, or retina or iris image;
unique electronic identification number, address, or routing code, financial institution account number; and
telecommunication identifying information or access device].

"Individual" means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

"Person" means an individual, corporation, or association.

"Possession" means actual care, custody, control, or management.
“Financial institution” means a bank, trust company, insurance company, credit union, building and loan association, savings and loan association, investment trust, investment company, or any other organization held out to the public as a place for deposit of funds or medium of savings or collective investment.
"Telecommunication access device" means a card, plate, code, account number, personal identification number, electronic serial number, mobile identification number, or other telecommunications service, equipment, or instrument identifier or means of account access that alone or in conjunction with another telecommunication access device may be used to [obtain money, goods, services, or other thing of value OR initiate a transfer of funds other than a transfer originated solely by paper instrument].
[Editor’s note:  Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

[Editor’s note:  Add the following presumption, authorized by Tex. Pen. Code § 32.51(b-1), if the indictment or information alleges that the actor possessed the identifying information for three or more persons.  Pursuant to Tex. Pen. Code § 32.51(b-2), this presumption does not apply to a business or other commercial entity or a government agency that is engaged in a business activity or governmental function that does not violate a penal law of this state.  If given, assign a paragraph number here, otherwise delete.]

The actor is presumed to have the intent to harm or defraud another if the actor possesses 
[the identifying information of three or more other persons.
OR

, without legal authorization, information concerning three or more deceased persons that would be identifying information of those persons had those persons been alive.
OR

the identifying information of a person or, without legal authorization, information concerning a deceased person that would be identifying information of that person had that person been alive of three or more persons or deceased persons.]

The State must prove beyond a reasonable doubt that the defendant possessed 
[the identifying information of three or more other persons.

OR

, without legal authorization, information concerning three or more deceased persons that would be identifying information of those persons had those persons been alive.

OR

the identifying information of a person or, without legal authorization, information concerning a deceased person that would be identifying information of that person had that person been alive of three or more persons or deceased persons.]

If you find that such has been proved beyond a reasonable doubt, you may find that the defendant had the intent to harm or defraud another, but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose.
Even if you find, based on this presumption, that the defendant had the intent to harm or defraud another, the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the indictment], you will find the defendant guilty of the offense of fraudulent use or possession of identifying information as charged in the [information OR indictment].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for fraudulent use or possession of identifying information 

"Consent" as defined by Tex. Pen. Code § 1.07(a)(11).

“Financial institution” as defined by Tex. Pen. Code § 32.01(1).

"Identifying information" as defined by Tex. Pen. Code § 32.51(a)(1).

"Individual" as defined by Tex. Pen. Code § 1.07(a)(26).

“Intent” as defined by Tex. Pen. Code §§ 1.07(a)(28) & (b); 6.03(a).

"Person" as defined by Tex. Pen. Code § 1.07(a)(38).

"Possession" as defined by Tex. Pen. Code § 1.07(a)(39).

"Telecommunication access device" as defined by Tex. Pen. Code § 32.51(a)(2).
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