Section 32.31. Credit Card or Debit Card Abuse
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]

A person commits an offense if 

[with intent to obtain a benefit fraudulently, he presents or uses a [credit card or debit card] with knowledge that the card, whether or not expired, has not been issued to him and is not used with the effective consent of the cardholder]; OR

[with intent to obtain a benefit fraudulently, he presents or uses a [credit card or debit card] with knowledge that [the card has expired or the card has been revoked or the card has been cancelled]]; OR
[with intent to obtain a benefit, he uses [a fictitious or the pretended number of a fictitious or the pretended description of a fictitious] [credit card or debit card]]; OR
[he receives a benefit that he knows has been obtained in violation of section 32.31, Texas Penal Code]; OR
[he steals a [credit or debit] card]; OR
[with knowledge that it has been stolen, he intentionally or knowingly receives a [credit or debit] card with intent to [use the card or sell the card or to transfer the card] to a person other than the [issuer or cardholder]]; OR
[he intentionally or knowingly buys a [credit or debit] card from a person who he knows is not the issuer]; OR
[not being the issuer, he intentionally or knowingly sells a [credit or debit] card]; OR
[he intentionally or knowingly [uses or induces] the cardholder to use the cardholder's [credit or debit] card to obtain [property or service] for the actor's benefit for which the cardholder is financially unable to pay]; OR
[not being the cardholder, and without the effective consent of the cardholder, he signs or writes [his name or the name of another] on a [credit or debit] card with intent to use it]; OR
[he possesses two or more incomplete [credit or debit] cards that have not been issued to him with intent to complete them without the effective consent of the issuer.  A card is incomplete if part of the matter that an issuer requires to appear on the card before it can be used, other than the signature of the cardholder, has not yet been stamped, embossed, imprinted, or written on it]; OR
[being authorized by an issuer to furnish [goods or services] on presentation of a [credit or debit] card, he, with intent to defraud the issuer or the cardholder, furnishes [goods or services] on presentation of a [credit or debit] card [obtained or retained in violation of Section 32.31, Texas Penal Code or that is forged, expired, or revoked]; OR
[being authorized by an issuer to furnish [goods or services] on presentation of a [credit or debit] card, he, with intent to defraud the issuer or cardholder, fails to furnish [goods or services] that he represents in writing to the issuer that he has furnished].

[Editor's note: Assign a paragraph number here and select only those definitions that define terms in the indictment or in the selected definitions.]
"Cardholder" means the person named on the face of a [credit card OR debit card] to whom or for whose benefit the card is issued.

"Credit card" means an identification card, plate, coupon, book, number, or any other device authorizing a designated person or bearer to obtain property or services on credit.  The term includes the number or description of the device if the device itself is not produced at the time of ordering or obtaining the property or service.

"Expired credit card" means a credit card bearing an expiration date after that date has passed.

"Debit card" means an identification card, plate, coupon, book, number, or any other device authorizing a designated person or bearer to communicate a request to an unmanned teller machine or a customer convenience terminal or obtain property or services by debit to an account at a financial institution.  The term includes the number or description of the device if the device itself is not produced at the time of ordering or obtaining the benefit.

"Effective consent" includes consent by a person legally authorized to act for the owner.  Consent is not effective if:

[induced by force, threat, or fraud]; OR
[given by a person the actor knows is not legally authorized to act for the owner]; OR
[given by a person who by reason of youth, mental disease or defect, or intoxication is known by the actor to be unable to make reasonable decisions]; OR
[given solely to detect the commission of an offense].

"Expired debit card" means a debit card bearing as its expiration date a date that has passed.

"Financial institution" means a bank, trust company, insurance company, credit union, building and loan association, savings and loan association, investment trust, investment company, or any other organization held out to the public as a place for deposit of funds or medium of savings or collective investment.

"Property" means 

[real property]; OR
[tangible or intangible personal property including anything severed from land]; OR
[a document, including money, that represents or embodies anything of value].

"Service" includes [Editor's note: give all the categories listed or narrow this definition to the category of service shown by the evidence]
[labor and professional service]; 

[telecommunication, public utility, and transportation service]; 

[lodging, restaurant service, and entertainment]; 

[the supply of a motor vehicle or other property for use].

"Unmanned teller machine" means a machine, other than a telephone, capable of being operated by a customer, by which a customer may communicate to a financial institution a request to withdraw a benefit for himself or for another directly from the customer's account or from the customer's account under a line of credit previously authorized by the institution for the customer.

"Customer convenience terminal" means an unmanned teller machine the use of which does not involve personnel of a financial institution.

"Steal" means to acquire property or service by theft.

[Editor's note: Give the definitions alleged in the indictment and assign a paragraph number here; otherwise, delete this section.] 
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor's note: Add the following paragraph, authorized by Tex. Pen. Code § 32.31(c), if the evidence shows that the defendant received written notice that the card had been revoked, cancelled, or expired from the issuer.]
It may be presumed that a person who used a [revoked OR cancelled OR expired] [credit card OR debit card] had knowledge that the card had been [revoked or cancelled or expired] if he had received notice of [revocation or cancellation or expiration] from the issuer.  Notice may be either notice given [orally in person or by telephone or in writing by mail or in writing by telegram].  [Editor's note: add the following if notice was in writing, otherwise delete: If written notice was sent [by registered or certified mail with return receipt requested or by telegram with report of delivery requested], addressed to the person at the last address shown by the records of the issuer, it is presumed that the notice was received by the person no later than five days after sent.]
With regard to this presumption, the State must prove beyond a reasonable doubt that the defendant had received notice of [revocation OR cancellation OR expiration] from the issuer [Editor's note add the following if the notice was in writing: and that the notice was in writing sent [by registered or certified mail with return receipt requested or by telegram with report of delivery requested], addressed to the defendant at the last address shown by the records of the issuer].  If you find that such has been proven beyond a reasonable doubt, you may find that the defendant had knowledge that the card he used had been [revoked OR cancelled OR expired] [Editor's note add if the notice was in writing: and that the notice was received by the defendant no later than five days after it was sent], but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find, based on this presumption, that the defendant had knowledge that the card he used had been [revoked OR cancelled OR expired] [Editor's note add if the notice was in writing: and that the notice was received by the defendant no later than five days after it was sent], the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the indictment], you will find the defendant guilty of the offense of [credit card abuse OR debit card abuse] as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for credit or debit card abuse
"Cardholder" as defined by Tex. Pen. Code § 32.31(a)(1).

"Credit card" as defined by Tex. Pen. Code § 32.31(a)(2). 

"Effective consent" as defined by Tex. Pen. Code § 1.07(a)(19).

"Expired credit card" as defined by Tex. Pen. Code § 32.31(a)(3). 

"Debit card" as defined by Tex. Pen. Code § 32.31(a)(4). 

"Expired debit card" as defined by Tex. Pen. Code § 32.31(a)(5). 

"Financial institution" as defined by Tex. Pen. Code § 32.01(1).

"Property" as defined in Tex. Pen. Code § 32.01(2).

"Service" as defined in Tex. Pen. Code § 32.01(3).

"Steal" as defined by Tex. Pen. Code § 32.01(4).

"Unmanned teller machine" as defined by Tex. Pen. Code § 32.31(a)(6). 

"Customer convenience terminal" as defined by Tex. Pen. Code § 32.31(a)(7). 

The presumption instruction is given pursuant to Tex. Pen. Code § 2.05.
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