Section 32.33(e). Hindering Secured Creditors by Selling or Disposing of the Secured Property
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

[A person who is a debtor under a security agreement, and who does not have a right to sell or dispose of the secured property, commits an offense if the person sells or otherwise disposes of the secured property with intent to appropriate the proceeds or value of the secured property;]; OR
[A person who is a debtor under a security agreement, and who is required to account to the secured party for the proceeds of a permitted sale or disposition, commits an offense if the person does not account to the secured party for the proceeds of a sale or other disposition as required with intent to appropriate the proceeds or value of the secured property;]
and the proceeds obtained from the sale or other disposition are money or goods having a value of [less than $20 OR $20 or more but less than $500 OR $500 or more but less than $1,500 OR $1,500 or more but less than $20,000 OR $20,000 or more but less than $100,000 OR $100,000 or more but less than $200,000 OR $200,000 or more].


[Editor's note: Assign a paragraph number here]
"Appropriate" means [to bring about a transfer or purported transfer of title to or other nonpossessory interest in property, whether to the actor or another OR to acquire or otherwise exercise control over property other than real property.]
"Property" means

[real property]; OR
[tangible or intangible personal property including anything severed from land]; OR
[a document, including money, that represents or embodies anything of value].

[Editor's note: Give the following instruction under Tex. Pen. Code § 32.02 if the evidence shows that "goods" were taken as proceeds.  Otherwise delete.]
You are instructed that value is the fair market value of the goods obtained at the time and place of the offense, or if the fair market value of the goods obtained cannot be ascertained, the cost of replacing the goods within a reasonable time after the offense.

If the goods obtained have value that cannot be reasonably ascertained by the foregoing criteria, the goods are deemed to have a value of $500 or more but less than $1,500.

[If the defendant proves by a preponderance of the evidence that he gave consideration for or had a legal interest in the goods obtained, the amount of the consideration or the value of the interest so proven shall be deducted from the value of the goods ascertained by the foregoing instructions to determine value.]
[Editor's note: Add the following paragraph, authorized by Tex. Pen. Code § 32.33(e), if the evidence shows that a lawful demand was made for the proceeds, and assign a paragraph number here.]
The actor is presumed to have intended to appropriate proceeds if the person does not [deliver the proceeds to the secured party or account to the secured party for the proceeds] before the eleventh day after the day that the secured party makes a lawful demand for the proceeds or account.

The State must prove beyond a reasonable doubt that the secured party made a lawful demand for the proceeds or account, and that the defendant did not [deliver the proceeds to the secured party or account to the secured party for the proceeds] before the eleventh day after the day that the secured party made a lawful demand for the proceeds or account.  If you find that such has been proven beyond a reasonable doubt, you may find that the defendant intended to appropriate proceeds, but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find, based on this presumption, that the defendant intended to appropriate proceeds, the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for hindering secured creditors after selling or disposing
"Appropriate" as defined by Tex. Pen. Code §§ 32.33(e) & 31.01(4).

"Property" as defined by Tex. Pen. Code § 32.01(2).

The presumption instruction is given pursuant to Tex. Pen. Code § 2.05.

As in forgery, no definition is given for "with intent" because the "single culpable mental state" is "with intent to appropriate the proceeds."  See Jones v. State, 571 S.W.2d 191, 192-93 (Tex. Crim. App. 1978) (forgery; citing Jones v. State, 545 S.W.2d 771, 775-76 (Tex. Crim. App. 1977) (op. on rehearing)).  See also Jones, 545 S.W.2d at 780 (Douglas, J., concurring in that no culpable mental state other than "with intent to harm or defraud another" is required); Ex parte Smith, 645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983) (no required culpability in the offense of theft beyond the specific intent to deprive the owner of property).  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, "Nor can a person `intend' `circumstances surrounding his conduct'; at most he may be `aware of' (know) the existence of such circumstances."  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the discretion of the user.
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