Section 32.42(b)(7-12). Deceptive Business Practice
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if in the course of business he intentionally, knowingly,  recklessly, or with criminal negligence commits the deceptive business practice of 

[representing that a [commodity or service] is of a particular [style or grade or model] if it is of another]; OR
[advertising [property or service] with intent [not to sell it as advertised or not to supply reasonably expectable public demand, unless the advertising adequately discloses a [time or quantity] limit]]; OR
[representing the price of [property or service] falsely or in a way tending to mislead]; OR
[making a materially false or misleading statement of fact concerning the [reason for or existence of or amount of a price or price reduction]]; OR 

[conducting a deceptive sales contest]; OR
[making a materially false or misleading statement [in an advertisement for the purchase or sale of [property or service] or otherwise in connection with the purchase or sale of [property or service]].

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment or in the selected definitions.]
"Business" includes trade and commerce and advertising, selling, and buying service or property.

"Commodity" means any tangible or intangible personal property.

"Contest" includes sweepstake, puzzle, and game of chance.

"Deceptive sales contest" means a sales contest 

[that misrepresents the participant's chance of winning a prize]; OR
[that fails to disclose to participants on [a conspicuously displayed permanent poster(if the contest is conducted by or through a retail outlet) or on each card game piece, entry blank, or other paraphernalia required for participation in the contest (if the contest is not conducted by or through a retail outlet)] [the geographical area or the number of outlets] in which the contest is to be conducted, an accurate description of each type of prize, the minimum number and minimum amount of cash prizes, and the minimum number of each other type of prize]; OR
[that is manipulated or rigged so that prizes are given to predetermined [persons or retail establishments]].  

A sales contest is not deceptive if the total value of prizes to each retail outlet is in a uniform ratio to the number of game pieces distributed to that outlet.

"Prize" includes gift, discount, coupon, certificate, gratuity, and any other thing of value awarded in a sales contest.

"Property" means 

[real property]; OR
[tangible or intangible personal property including anything severed from land]; OR
[a document, including money, that represents or embodies anything of value].

"Sales contest" means a contest in connection with the sale of a [commodity OR service] by which a person may, as determined by drawing, guessing, matching, or chance, receive a prize and which is not regulated by the rules of a federal regulatory agency.

"Sell" and "sale" include offer for sale, advertise for sale, expose for sale, keep for the purpose of sale, deliver for or after sale, solicit and offer to buy, and every disposition for value.

"Service" includes [Editor's note: give all the categories listed or narrow this definition to the category of service shown by the evidence]
[labor and professional service]; 

[telecommunication, public utility, and transportation service]; 

[lodging, restaurant service, and entertainment]; 

[the supply of a motor vehicle or other property for use].


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

A person acts with criminal negligence, or is criminally negligent, with respect to circumstances surrounding his conduct or the result of his conduct when he ought to be aware of a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that the failure to perceive it constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for Deceptive Business Practice (§§ 7-12)
"Business" as defined by Tex. Pen. Code § 32.42(a)(2).

"Commodity" as defined by Tex. Pen. Code § 32.42(a)(3).

"Contest" as defined by Tex. Pen. Code § 32.42(a)(4).

"Deceptive sales contest" as defined by Tex. Pen. Code § 32.42(a)(5).

"Prize" as defined by Tex. Pen. Code § 32.42(a)(7).

"Property" as defined by Tex. Pen. Code § 32.01(2).

"Sales contest" as defined by Tex. Pen. Code § 32.42(a)(8).

"Sell" or "sale" as defined by Tex. Pen. Code § 32.42(a)(9).

"Service" as defined by Tex. Pen. Code § 32.01(3).
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