Section 32.45. Misapplication of Fiduciary Property or Property of a Financial Institution
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if he intentionally, knowingly, or recklessly misapplies [property he holds as a fiduciary OR property of a financial institution] in a manner that involves substantial risk of loss to [the owner of the property OR to a person for whose benefit the property is held] and the value of the property misapplied is [less than $20 OR $20 or more but less than $500 OR $500 or more but less than $1,500 OR $1,500 or more but less than $20,000 OR $20,000 or more but less than $100,000 OR $100,000 or more but less than $200,000 OR $200,000 or more].

[Editor's note:  Include the following enhancement element if alleged in the indictment or information.  Otherwise delete.]
, and the offense was committed against an elderly individual.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment or in the selected definitions.]
"Elderly individual" means a person 65 years of age or older.

"Fiduciary" includes 

[a trustee, guardian, administrator, executor, conservator, and receiver]; 

[an attorney in fact or agent appointed under a durable power of attorney as provided by Chapter XII, Texas Probate Code]; 

[any other person acting in a fiduciary capacity, but not a commercial bailee unless the commercial bailee is a party in a motor fuel sales agreement with a distributor or supplier]; AND
[an officer, manager, employee, or agent carrying on fiduciary functions on behalf of a fiduciary].

"Financial institution" means a bank, trust company, insurance company, credit union, building and loan association, savings and loan association, investment trust, investment company, or any other organization held out to the public as a place for deposit of funds or medium of savings or collective investment.

"Misapply" means deal with property contrary to [an agreement under which the fiduciary holds the property OR a law prescribing the [custody or disposition] of the property].

"Owner" means a person who [has title to the property, possession of the property, whether lawful or not, or a greater right to possession of the property than the actor OR is a holder in due course of a negotiable instrument].
"Property" means real property; tangible or intangible personal property including anything severed from land; or a document, including money, that represents or embodies anything of value.

"Distributor" means a person who acquires motor fuel from a licensed supplier, permissive supplier, or another licensed distributor and who makes sales at wholesale and whose activities may also include sales at retail.

“Supplier” means a person that is subject to the general taxing jurisdiction of this state; is registered under section 4101, Internal Revenue Code, for transactions in motor fuel in the bulk transfer/terminal distribution system, and is [a position holder in motor fuel in a terminal or refinery in this state and may concurrently also be a position holder in motor fuel in another state; OR a person who receives motor fuel in this state under a two-party exchange;] [and may also be a terminal operator, provided that a terminal operator is not considered to also be a “supplier” based solely on the fact that the terminal operator handles motor fuel consigned to it within a terminal].

“Position holder” means the person who holds the inventory position in motor fuel in a terminal, as reflected on the records of the terminal operator.  A person holds the inventory position in motor fuel when that person has a contract with the terminal operator for the use of storage facilities and terminaling services for motor fuel at the terminal.  The term includes a terminal operator who owns motor fuel in the terminal.

“Terminal” means a motor fuel storage and distribution facility to which a terminal control number has been assigned by the Internal Revenue Service, to which motor fuel is supplied by pipeline or marine vessel, and from which motor fuel may be removed at a rack.

“Rack” means a mechanism for delivering motor fuel from a refinery, terminal, marine vessel, or bulk plant into a transport vehicle, railroad tank car, or other means of transfer that is outside the bulk transfer/terminal system.

“Terminal operator” means a person who owns, operates, or otherwise controls a terminal.

[Editor’s note: See § 162.001, Tax Code for other definitions of relevant terms when the fiduciary is a party in a motor fuel sales agreement with a distributor or supplier]


[Editor's note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.

[Editor's note: Assign a paragraph number here and select the relevant instruction(s) to be given pursuant to Tex. Pen. Code § 32.02.]
You are instructed that value is the fair market value of the property at the time and place of the offense, or if the fair market value of the property cannot be ascertained, the cost of replacing the property within a reasonable time after the offense.

You are [further] instructed that the value of documents, other than those having a readily ascertainable market value, is

[the amount due and collectible at maturity less any part that has been satisfied, if the document constitutes evidence of a debt]; OR
[the greatest amount of economic loss that the owner might reasonably suffer by virtue of loss of the document, if the document is other than evidence of a debt].

If the property has value that cannot be reasonably ascertained by the foregoing criteria, the property is deemed to have a value of $500 or more but less than $1,500.

[If the defendant proves by a preponderance of the evidence that he gave consideration for or had a legal interest in the property, the amount of the consideration or the value of the interest so proven shall be deducted from the value of the property ascertained by the foregoing instructions.] 

[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty of the offense of misapplication of fiduciary property as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for misapplication of fiduciary property 

"Distributor" as defined by Tex. Pen. Code § 32.45(a)(1)(C) & Tex. Tax Code § 162.001(20).

"Elderly individual" as defined by Tex. Pen. Code §§ 32.45(d) & 22.04(c)(2).

"Fiduciary" as defined by Tex. Pen. Code § 32.45(1).

"Financial institution" as defined by Tex. Pen. Code § 32.01(1).

"Misapply" as defined by Tex. Pen. Code § 32.45(a)(2).

"Owner" as defined by Tex. Pen. Code § 1.07(a)(35).

“Position holder” as defined by Tex. Tax Code § 162.001(47).

"Property" as defined by Tex. Pen. Code § 32.01(2).

“Rack” as defined by Tex. Tax Code § 162.001(50).

"Supplier" as defined by Tex. Pen. Code § 32.45(a)(1)(C) & Tex. Tax Code § 162.001(57).

“Terminal” as defined by Tex. Tax Code § 162.001(58).

“Terminal operator” as defined by Tex. Tax Code § 162.001(59).
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