Section 32.49. Refusal to Execute Release of Fraudulent Lien or Claim
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if, with intent to defraud or harm another, the person

[owns OR holds OR is the beneficiary of] a purported [lien OR claim] asserted against [real OR personal OR an interest in real OR an interest in personal] property that is fraudulent; and not later than the twenty-first day after the date of receipt of 

[actual notice]; OR 

[written notice [sent by either certified or registered mail, return receipt requested, to the person's last known address or by telephonic document transfer to the recipient's current telecopier number]], 

requesting the execution of a release of the fraudulent [lien OR claim], the person refuses to execute the release on the request of [the obligor OR the debtor OR any person who owns any interest in the [real or personal] property described in the document or instrument that is the basis for the [lien or claim]].

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment.]


An interest in real or personal property is fraudulent if

[the document or interest creating such interest is not a document or instrument provided for by the constitution or laws of this State or of the United States]; OR
[the interest is not created by implied or express consent or agreement of the [obligor or debtor or owner or [[an agent or a fiduciary or a representative] of the [obligor or debtor or owner]] of the [real or personal or an interest in the real or an interest in the personal] property, if required under the laws of this State]; OR
[the interest is not an equitable, constructive, or other lien imposed by a court with jurisdiction created or established under the constitution or laws of this State or of the United States].

[Editor's note: Add the following paragraph, authorized by Tex. Pen. Code § 32.49(b), if the evidence shows that the lien was not released, and assign a paragraph number here.]
The actor is presumed to have had the intent to harm or defraud another if the person fails to execute a release of the purported [lien OR claim] not later than the twenty-first day after the date of receipt of [actual notice OR written notice], requesting the execution of a release of the fraudulent [lien OR claim].

The State must prove beyond a reasonable doubt that the defendant failed to execute a release of the purported [lien OR claim] not later than the twenty-first day after the date of receipt of [actual notice OR written notice], requesting the execution of a release of the fraudulent [lien OR claim].  If you find that such has been proven beyond a reasonable doubt, you may find that the defendant intended to harm or defraud [name of victim alleged in the information or indictment], but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find, based on this presumption, that the defendant intended to harm or defraud [name of victim alleged in the information or indictment], the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for Refusal to Execute Release
"Fraudulent interest" as defined by Tex. Pen. Code § 32.49(a)(1) & Tex. Gov. Code § 51.901(c)(2).

The presumption instruction is given pursuant to Tex. Pen. Code § 2.05.

As in forgery, no definition is given for "with intent" because the "single culpable mental state" is "with intent to defraud or harm another."  See Jones v. State, 571 S.W.2d 191, 192-93 (Tex. Crim. App. 1978) (forgery; citing Jones v. State, 545 S.W.2d 771, 775-76 (Tex. Crim. App. 1977) (op. on rehearing)).  See also Jones, 545 S.W.2d at 780 (Douglas, J., concurring in that no culpable mental state other than "with intent to harm or defraud another" is required); Ex parte Smith, 645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983) (no required culpability in the offense of theft beyond the specific intent to deprive the owner of property).  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, "Nor can a person `intend' `circumstances surrounding his conduct'; at most he may be `aware of' (know) the existence of such circumstances."  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the discretion of the user.
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