Section 32.51. Fraudulent Use or Possession of Identifying Information
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the indictment.]

A person commits an offense if the person [obtains OR possesses OR transfers OR uses] identifying information of another person without the other person's consent and with intent to harm or defraud another.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the indictment or in the selected definitions.]


"Consent" means assent in fact, whether express or apparent.

"Identifying information" means information that alone or in conjunction with other information identifies an individual, including an individual's [Editor's note: select all or narrow the definition to the type of identifying information at issue.]
[name, social security number, date of birth, and government-issued identification number]; 

[unique biometric data, including the individual's fingerprint, voice print, and retina or iris image];

[unique electronic identification number, address, and routing code, financial institution account number];

[telecommunication identifying information or access device].

"Individual" means a human being who is alive, including an unborn child at every stage of gestation from fertilization until birth.

"Person" means an individual, corporation, or association.

"Possession" means actual care, custody, control, or management.

"Service"  includes labor and professional service; telecommunication, public utility, and transportation service; lodging, restaurant service, and entertainment; and the supply of a motor vehicle or other property for use.

"Telecommunication access device" means a card, plate, code, account number, personal identification number, electronic serial number, mobile identification number, or other telecommunications service, equipment, or instrument identifier or means of account access that alone or in conjunction with another telecommunication access device may be used to [obtain money, goods, services, or other thing of value OR initiate a transfer of funds other than a transfer originated solely by paper instrument].


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the indictment], you will find the defendant guilty as charged in the indictment.

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for fraudulent use or possession of identifying information 

"Consent" as defined by Tex. Pen. Code § 1.07(a)11).

"Identifying information" as defined by Tex. Pen. Code § 32.51(a)(1).

"Individual" as defined by Tex. Pen. Code § 1.07(a)(26).

"Person" as defined by Tex. Pen. Code § 1.07(a)(38).

"Possession" as defined by Tex. Pen. Code § 1.07(a)(39).

"Service" as defined by Tex. Pen. Code § 32.01(3).

"Telecommunication access device" as defined by Tex. Pen. Code § 32.51(a)(2).

As in forgery, no definition is given for "with intent" because the "single culpable mental state" is "with intent to harm or defraud another."  See Jones v. State, 571 S.W.2d 191, 192-93 (Tex. Crim. App. 1978) (forgery; citing Jones v. State, 545 S.W.2d 771, 775-76 (Tex. Crim. App. 1977) (op. on rehearing)).  See also Jones, 545 S.W.2d at 780 (Douglas, J., concurring in that no culpable mental state other than "with intent to harm or defraud another" is required); Ex parte Smith, 645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983) (no required culpability in the offense of theft beyond the specific intent to deprive the owner of property).  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, “Nor can a person ‘intend’ ‘circumstances surrounding his conduct’; at most he may be ‘aware of’ (know) the existence of such circumstances.”  Lugo-Lugo v. State., 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the discretion of the user.
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