Section 33.021(b).  Online Solicitation of a Minor--Communicate or Distribute Material (2007)

[EDITOR’S NOTE: Assign a paragraph number here and select the language matching the indictment or information.]

A person who is 17 years of age or older commits the offense of online solicitation of a minor if, with the intent to arouse or gratify the sexual desire of any person, the person, [over the Internet OR by electronic mail OR by text message OR by [name of other electronic message service or system alleged in the indictment/information] OR through a commercial online service] intentionally 

[communicates in a sexually explicit manner with a minor.
OR


distributes sexually explicit material to a minor.]
[Editor’s note:  Add the following if alleged in the information or indictment: and the minor is [younger than 14 years of age or an individual whom the actor believes to be younger than 14 years of age] at the time of the commission of the offense].
[EDITOR’S NOTE:  Assign a paragraph number here and select the definitions for terms alleged in the information or indictment or appear in the selected definitions.]

“Minor means 


[an individual who represents himself or herself to be younger than 17 years of age. 
OR 


an individual whom the actor believes to be younger than 17 years of age.]

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

“Sexually explicit” means any communication, language, or material, including a photographic or video image that relates to or describes sexual conduct.


“Sexual conduct” means
[sexual contact. 
OR 

actual or simulated [sexual intercourse or deviate sexual intercourse or sexual bestiality or masturbation or sado‑masochistic abuse or lewd exhibition of [the genitals or the anus or any portion of the female breast below the top of the areola].]
“Sexual contact” means any touching of the [anus OR breast OR any part of the genitals] of another person with intent to arouse or gratify the sexual desire of any person.
“Simulated” means the explicit depiction of sexual conduct that creates the appearance of actual sexual conduct and during which a person engaging in the conduct exhibits any portion of the [breasts OR genitals OR buttocks].
“Sexual intercourse” means any penetration of the female sex organ by the male sex organ.

“Deviate sexual intercourse” means 
[any contact between the genitals of one person and the [mouth or anus] of another person.
OR

the penetration of the genitals or the anus of another person with an object.]
“Individual” means a human being who is alive.

“Another” means a person other than the actor.
[Editor’s Note:  Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

 [Editor’s Note:  Assign a paragraph number here]


Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [track the indictment or information], then you will find the defendant guilty of online solicitation of a minor as charged in the [indictment OR information].


If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.
[EDITOR’S NOTE: Assign a paragraph number here and insert this defensive instruction, authorized by Tex. Pen. Code § 33.021(e), only if requested by the defendant and “evidence is admitted supporting the defense,” Tex. Pen. Code § 2.03(c).  Otherwise delete.] 
It is a defense to the offense of online solicitation of a minor that at the time the alleged conduct was committed, the actor was 

[married to the minor. 
OR

not more than three years older than the minor and the minor consented to the conduct.]
“Consent” means assent in fact whether express or apparent.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of the defendant], committed the offense of online solicitation of a minor, but you further find, or have a reasonable doubt thereof, that at the time the conduct of the offense was committed, the defendant was

[married to [name of the minor alleged in the indictment or information], 
OR

not more than three years older than [name of minor alleged in the indictment or information] and said [name of minor alleged in the indictment or information] consented to the conduct,]
you will find the defendant not guilty.

Notes and definitions for Online Solicitation of a Minor--Communication or Distribution of Material
“Actor” as defined by Tex. Pen. Code § 1.07(a)(2).
“Another” as defined by Tex. Pen. Code § 1.07(a)(5).

“Consent” as defined by Tex. Pen. Code § 1.07(a)(11).
“Deviate sexual intercourse” as defined by Tex. Pen. Code § 33.021(a)(2), 21.01.

“Individual” as defined by Tex. Pen. Code § 1.07(a)(26).

“Minor” as defined by Tex. Pen. Code § 33.021(a)(1).

“Sexual conduct” as defined by Tex. Pen. Code §§ 43.25(a)(2).

“Sexual contact” as defined by Tex. Pen. Code §§ 33.021(a)(2), 21.01

“Sexually explicit” as defined by Tex. Pen. Code § 33.021(a)(3), 43.25(a)

“Sexual intercourse” as defined by Tex. Pen. Code §§ 33.021(a)(2), 21.01.

“Simulated” as defined by Tex. Pen. Code § 43.25(a)(6).

