Section 35.02(b). Insurance Fraud by Receiving a Benefit
[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits an offense if, with intent to defraud or to deceive an insurer, the person [solicits OR offers OR pays OR receives] a benefit in connection with the furnishing of health care [goods OR services] for which a claim for payment is submitted under a [health OR property and casualty] insurance policy, and the value of the claim is [less than $20 OR $20 or more but less than $500 OR $500 or more but less than $1,500 OR $1,500 or more but less than $20,000 OR $20,000 or more but less than $100,000 OR $100,000 or more but less than $200,000 OR $200,000 or more OR less than $200,000 and the commission of the offense placed a person at risk of death or serious bodily injury].

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the information or indictment or in the selected definitions.]

"Bodily injury" means physical pain, illness, or any impairment of physical condition.  
"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

"Health care goods" means a tangible product, device, medicine, or other object provided in conjunction with a health care service.

"Health care provider" means a person who renders health care services or an agent or employee of an organization that renders or provides a facility and means to render health care services.  The term includes a [Editor's note: include all or narrow this definition to the type of provider shown by the evidence: [physician, surgeon, person who may be selected by an insured or a beneficiary under Article 21.52, Insurance Code, and person defined as a provider of heath care under Section 152.003, Occupations Code].

"Health care service" means a service that is intended to improve or maintain the physical or mental condition of an individual and that is rendered, directed, or supervised by a health care provider.

"Insurer" means a person who engages in the business of insurance in this state, including [Editor's note:  List all or narrow the definition to the type of insurer alleged in the information or indictment and shown by the evidence.]
[an insurer that is not authorized to do business in this State]; 

[a health maintenance organization]; 

[a group hospital service corporation regulated under Chapter 20, Insurance Code];

[any person who self-insures and provides health care benefits to the person's employees].

"Statement" means an oral or written communication or a record or documented representation of fact evidencing a loss, injury, or expense.  The term includes computer-generated information.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track information or indictment], you will find the defendant guilty, as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and Definitions for Insurance Fraud
"Health care goods" as defined by Tex. Pen. Code § 35.01(1).

"Health care service" as defined by Tex. Pen. Code § 35.01(3).

"Insurer" as defined by Tex. Pen. Code § 35.01(4).

"Statement" as defined by Tex. Pen. Code § 35.01(5).

As in forgery, no definition is given for "with intent" because the "single culpable mental state" is "with intent to defraud or deceive an insurer."  See Jones v. State, 571 S.W.2d 191, 192-93 (Tex. Crim. App. 1978) (forgery; citing Jones v. State, 545 S.W.2d 771, 775-76 (Tex. Crim. App. 1977) (op. on rehearing)).  See also Jones, 545 S.W.2d at 780 (Douglas, J., concurring in that no culpable mental state other than "with intent to harm or defraud another" is required); Ex parte Smith, 645 S.W.2d 310, 311-12 (Tex. Crim. App. 1983) (no required culpability in the offense of theft beyond the specific intent to deprive the owner of property).  

Further, although “with intent” matches a term in Tex. Pen. Code § 6.03(a): “intentionally or with intent” (emphasis added), the intent in this section goes to the circumstances of the offense.  See McClain v. State, 687 S.W.2d 350, 355 (Tex. Crim. App. 1985) (in theft, “with intent to deprive” is a circumstance surrounding the conduct).  Section 6.03(a) does not include “circumstances” of the offense.  In his concurring opinion in Lugo-Lugo, Judge Clinton opined, "Nor can a person `intend' `circumstances surrounding his conduct'; at most he may be `aware of' (know) the existence of such circumstances."  Id. 650 S.W.2d 72, 87 (Tex. Crim. App. 1983) (Clinton, J., concurring).  The inclusion of a statutory definition is left to the discretion of the user.
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