Section 35A.02(a)(9)-(12). Medicaid Fraud (2007)

[Editor's note: Assign a paragraph number here and select the circumstances alleged in the information or indictment.]

A person commits the offense of Medicaid fraud if he 

[knowingly enters into [an agreement or a combination or a conspiracy] to defraud the state by [obtaining or aiding another person in obtaining] an unauthorized [payment or benefit] from [the Medicaid program or a fiscal agent].]
OR

[is a managed care organization that contracts with the [Health and Human Services Commission or [name of other state agency alleged in the indictment or information]] to [provide or arrange to provide] health care [benefits or services] to individuals eligible under the Medicaid program and knowingly
[fails to provide to an individual a health care [benefit or service] that the organization is required to provide under the contract.
or

fails to provide to the [commission or appropriate state agency] information required to be provided by [law or commission rule or agency rule or contractual provision].
or

engages in a fraudulent activity in connection with [the enrollment of an individual eligible under the Medicaid program in the organization's managed care plan or marketing the organization's services to an individual eligible under the Medicaid program].]
OR

knowingly obstructs an investigation by the attorney general of an alleged unlawful act [of Medicaid fraud under the Penal Code or under Section 32.039, Human Resources Code or under Section 32.0391, Human Resources Code or under Section 36.002, Human Resources Code].
OR

knowingly [makes or uses or causes the [making or use] of a false [record or statement] to [conceal or avoid or decrease] an obligation to [pay or transmit] [money or property] to this state under the Medicaid program.]
[Editor’s Note: add the appropriate circumstance alleged in the indictment or information]

and the [amount of any payment OR value of any [monetary or in-kind] benefit provided OR claim for payment made] under the Medicaid program, directly or indirectly, as a result of the conduct is [$50 or more but less than $500 OR $500 or more but less than $1,500 OR $1,500 or more but less than $20,000 OR $20,000 or more but less than $100,000 OR $100,000 or more but less than $200,000 OR $200,000 or more OR cannot be reasonably ascertained].
[Editor’s note:  Add the following, authorized by Tex. Pen. Code § 35A.02(d), if one scheme or continuing course of conduct is alleged in the indictment, otherwise delete]


You are instructed that when multiple [payments OR [monetary or in-kind] benefits] are provided under the Medicaid program as a result of one scheme or continuing course of conduct, the conduct may be considered as one offense and the amounts of the [payments OR [monetary or in-kind] benefits] may be aggregated.

[Editor's note: Assign a paragraph number here and select only those definitions that define terms alleged in the indictment or information, terms in the selected definitions, or that are shown by the evidence.]

“Medicaid program” means the state Medicaid program.

“Fiscal agent” means a person or the designated agent of a person who, through a contractual relationship with the Texas Department of Human Services, the Texas Department of Health, or another state agency, receives, processes, and pays a claim under the Medicaid program.

“Claim” means a written or electronically submitted request or demand that 

[is signed by a [provider or fiscal agent] and that identifies a [product or service] [provided or purported to have been provided] to a Medicaid recipient as reimbursable under the Medicaid program, without regard to whether the money that is requested or demanded is paid.

OR
states the income earned or expense incurred by a provider in providing a [product or a service] and that is used to determine a rate of payment under the Medicaid program.]
“Managed care organization” means any entity or person that is authorized or otherwise permitted by law to arrange for or provide a managed care plan.

“Managed care plan” means a plan under which a person undertakes to provide, arrange for, pay for, or reimburse any part of the cost of any health care service.  A part of the plan must consist of arranging for or providing health care services as distinguished from indemnification against the cost of those services on a prepaid basis through insurance or otherwise. The term does not include a plan that indemnifies a person for the cost of health care services through insurance.

“Person” means an individual, corporation, or association.  
“Individual” means a human being who is alive.

“Service” includes care or treatment of a Medicaid recipient.

“Medicaid recipient” means an individual on whose behalf a person claims or receives a payment from the Medicaid program or a fiscal agent, without regard to whether the individual was eligible for benefits under the Medicaid program.

“Provider” means a person who participates in or who has applied to participate in the Medicaid program as a supplier of a product or service and includes a management company that manages, operates, or controls another provider; a person, including a medical vendor, that provides a product or service to a provider or to a fiscal agent; an employee of a provider; a managed care organization; and a manufacturer or distributor of a product for which the Medicaid program provides reimbursement.

“Physician” means a physician licensed to practice medicine in this state.

“Health care practitioner” means a [dentist OR podiatrist OR psychologist OR physical therapist OR chiropractor OR registered nurse OR [other type of provider alleged in the indictment or information]] licensed to provide health care services in this state.

[Editor’s note:  Assign a paragraph number here]


A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist.  A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor's note: Assign a paragraph number here]
Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [name of defendant], did [track the information or indictment], you will find the defendant guilty of Medicaid fraud, as charged in the [information OR indictment].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes and definitions for Medicaid Fraud subsections 5-9:
“Claim” as defined by Tex. Pen. Code § 35A.01(1), Tex. Human Resources Code § 36.001(1).

“Fiscal agent” as defined by Tex. Pen. Code § 35A.01(2), Tex. Human Resources Code § 36.001(3).

“Health care practitioner” as defined by Tex. Pen. Code § 35A.01(3), Tex. Human Resources Code § 36.001(4).

“Individual” as defined by Tex. Pen. Code § 1.07(a)(26).

“Managed care organization” as defined by Tex. Pen. Code § 35A.01(4), Tex. Human Resources Code §§ 36.001(5), 32.039(a)(2).

“Managed care plan” as defined by Tex. Human Resources Code § 32.039(a)(3).

“Medicaid program” as defined by Tex. Pen. Code § 35A.01(5), Tex. Human Resources Code § 36.001(6).

“Medicaid recipient” as defined by Tex. Pen. Code § 35A.01(6), Tex. Human Resources Code § 36.001(7).

“Person” as defined by Tex. Pen. Code § 1.07(a)(38).

“Physician” as defined by Tex. Pen. Code § 35A.01(7), Tex. Human Resources Code § 36.001(8).

“Provider” as defined by Tex. Pen. Code § 35A.01(8), Tex. Human Resources Code § 36.001(9).

“Service” as defined by Tex. Pen. Code § 35A.01(9), Tex. Human Resources Code § 36.001(10).
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