Section 36.09 Offering Gift to Public Servant
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of offering a gift to a public servant if he [offers, or confers, or agrees to confer] any benefit on a public servant that he knows the public servant is prohibited from accepting.  


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching indictment/information]
A public servant is prohibited by law from accepting a benefit as follows:

A [public servant in an agency performing regulatory functions or conducting inspections or investigations who solicits, accepts, or agrees to accept any benefit from a person the public servant knows to be subject to regulation, inspection, or investigation by the public servant or his agency; or 

public servant in an agency having custody of prisoners who solicits, accepts, or agrees to accept any benefit from a person the public servant knows to be in his custody or the custody of his agency; or 

public servant in an agency carrying on civil or criminal litigation on behalf of government who solicits, accepts, or agrees to accept any benefit from a person against whom the public servant knows litigation is pending or contemplated by the public servant or his agency; or 

public servant who exercises discretion in connection with contracts, purchases, payments, claims, or other pecuniary transactions of government who solicits, accepts, or agrees to accept any benefit from a person the public servant knows is interested in or likely to become interested in any contract, purchase, payment, claim, or transaction involving the exercise of his discretion; or 

public servant who has judicial or administrative authority, who is employed by or in a tribunal having judicial or administrative authority, or who participates in the enforcement of the tribunal’s decision who solicits, accepts, or agrees to accept any benefit from a person the public servant knows is interested in or likely to become interested in any matter before the public servant or tribunal; or 

member of the legislature, the governor, the lieutenant governor, or a person employed by a member of the legislature, the governor, the lieutenant governor, or an agency of the legislature who solicits, accepts, or agrees to accept any benefit from any person; or 

public servant who is a hearing examiner employed by an agency performing regulatory functions and who conducts hearings in contested cases who solicits, accepts, or agrees to accept  any benefit from any person who is appearing before the agency in a contested case, who is doing business with the agency, or who the public servant is interested in any matter before the public servant].


[Editor’s note: Assign a paragraph number here]
“Benefit” means anything reasonably regarded as pecuniary gain or pecuniary advantage, including benefit to any other person in whose welfare the beneficiary has a direct and substantial interest.

[Editor’s note: Choose definition of “public servant” matching indictment/information]
“Public servant” means a person elected, selected, appointed, employed, or otherwise designated as one of the following, even if the person has not yet qualified for office or assumed his duties:

(a) an [officer, or employee, or agent] of government; 

(b) a [juror or grand juror];

(c) [a or an] [arbitrator, or referee, or person namely, a {state position}]who is authorized by law or private written agreement to hear or determine a cause or controversy; or

(d) an [attorney at law or notary public] when participating in the performance of a governmental function; or

(e) a candidate for [nomination to public office or election to public office]; or

(f) a person who is performing a governmental function under a claim of right although not legally qualified to do so.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty. 


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party]
The law concerning the offense of offering gift to a public servant does not apply to 

[a fee prescribed by law to be received by a public servant or any other benefit to which the public servant is lawfully entitled or for which the public servant gives legitimate consideration in a capacity other than as a public servant; or 
a gift or other benefit conferred on account of kinship or a personal, professional, or business relationship independent of the official status of the recipient; or 
a benefit to a public servant required to file a statement under Chapter 572, Government Code, or a report under Title 15, Election Code, that is derived from a function in honor or appreciation of the recipient if the benefit and source of any benefit in excess of $50 is reported in the statement and the benefit is used solely to defray the expenses that accrue in the performance of duties or activities in connection with the office which are non-reimbursable by the state or political subdivision; or 

a political contribution as defined by Title 15, Election Code; or 

a gift, award, or memento to a member of the legislative or executive branch that is required to be reported under Chapter 305, Government Code; or 
an item with a value of less than $50, excluding cash or a negotiable instrument as described by Section 3.104, Business & Commerce Code; or 

an item issued by a governmental entity that allows the use of property or facilities owned, leased, or operated by the governmental entity; or 

food, lodging, transportation, or entertainment accepted as a guest and, if the donor is required by law to report those items, reported by the donor in accordance with that law].   
Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of gift to a public servant by a person subject to his jurisdiction, but you further find, or have a reasonable doubt thereof that the benefit involved, if any, was 

[a fee prescribed by law to be received by a public servant or any other benefit to which the public servant is lawfully entitled or for which the public servant gives legitimate consideration in a capacity other than as a public servant; or 

a gift or other benefit conferred on account of kinship or a personal, professional, or business relationship independent of the official status of the recipient; or
a benefit to a public servant required to file a statement under Chapter 572, Government Code, or a report under Title 15, Election Code, that is derived from a function in honor or appreciation of the recipient if the benefit and source of any benefit in excess of $50 is reported in the statement and the benefit is used solely to defray the expenses that accrue in the performance of duties or activities in connection with the office which are non-reimbursable by the state or political subdivision; or 

a political contribution as defined by Title 15, Election Code; or 

a gift, award, or memento to a member of the legislative or executive branch that is required to be reported under Chapter 305, Government Code; or 

an item with a value of less than $50, excluding cash or a negotiable instrument as described by Section 3.104, Business & Commerce Code; or 

an item issued by a governmental entity that allows the use of property or facilities owned, leased, or operated by the governmental entity; or

food, lodging, transportation, or entertainment accepted as a guest and, if the donor is required by law to report those items, reported by the donor in accordance with that law], 

you will find the defendant not guilty.

� Intentional mental state included to comport with indictment manual.





