Section 37.10 Tampering with Governmental Record  (2001)
[Editor’s note: Assign a paragraph number here and selectthe  language matching the indictment/information.]

A person commits the offense of tampering with a governmental record if he:

[knowingly makes a false [entry in or alteration of] a governmental record OR
[makes or presents or uses] any [record or document or thing] with knowledge of its falsity and with intent that it be taken as a genuine governmental record 
OR
intentionally [destroys or conceals or removes or otherwise impairs the [verity or legibility or availability]] of a governmental record and said governmental record was not destroyed pursuant to legal authority or transferred under Section 441.204, Government Code 
OR
[possesses or sells or offers to sell] a [governmental record or blank governmental record form] with intent that it be used unlawfully 
OR 
intentionally or knowingly [makes or presents or uses] a governmental record with knowledge of its falsity 
OR
intentionally or knowingly [possesses or sells or offers to sell] a [governmental record or blank governmental record form] with knowledge that it was obtained unlawfully] 
[Editor’s note:  Add the following if alleged in the information or indictment]
[and the actor’s intent was to defraud or harm another.]
[and the governmental record was a public school [record or report or assessment instrument required under Chapter 39, Education Code].] 
[and the governmental record was a [license or certificate or permit or seal or title or letter of patent or [name of similar document] issued by [government or another state or the United States].]
[and the actor [presented or used or made] the record.]
[Editor’s note: Assign a paragraph number here and select the definitions that define terms alleged in the information or indictment or in the selected defintions]
“Governmental record” means:

[anything belonging to, received by, or kept by government for information, including a court record 
OR 
anything required by law to be kept by others for information of government 
OR 


a [license or certificate or permit or seal or title or letter of patent or [describe type of document] issued by [government or by another state or by the United States]. 
OR
[a standard proof of motor vehicle liability insurance form described by Section 601.081, Transportation Code or a certificate of an insurance company described by Section 601.083, Transportation Code or a document purporting to be a standard proof of motor vehicle liability form described by Section 601.081, Transportation Code, that is not issued by an insurer authorized to write motor vehicle liability insurance in this state or a document purporting to be a certificate of an insurance company described by Section 601.083, Transportation Code, that is not issued by an insurer authorized to write motor vehicle liability insurance in this state or an electronic submission in a form described by Section 502.153(I), Transportation Code or an evidence of financial responsibility described by Section 601.053, Transportation Code.]]
“Another” means a person other than the actor.
“Actor” means a person whose criminal responsibility is in issue in a criminal action.
“Court record” means a [decree OR judgment OR order OR subpoena OR warrant OR minutes OR document, namely [describe document]] issued by a court of [this state OR another state OR  the United States OR a foreign country recognized by an act of Congress or a treaty or other international convention to which the United States is a party OR an Indian tribe recognized by the United States OR any other jurisdiction, territory, or protectorate entitled to full faith and credit in this state under the United States Constitution].
“Harm” means anything reasonably regarded as loss, disadvantage, or injury, including harm to another person in whose welfare the person affected is interested.
“Person” means an individual, corporation, or association.
“Possession” means actual care, custody, control, or management.


[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.



[Editor’s note: Add the following, authorized by Tex. Pen. Code § 37.10(g), if intent to defraud or harm is alleged, and if two or more of the same type of governmental records or forms are involved in the offense]
A person is presumed to intend to defraud or harm another if the person acts with respect to two or more of the same type of [governmental records OR blank governmental record forms] and if each [governmental record OR blank governmental record form] is a [license OR certificate OR permit OR seal OR title OR [describe type of document]] issued by government.



The State must prove beyond a reasonable doubt that the defendant acted with respect to two or more of the same type of [governmental records OR blank governmental record forms] and that each [governmental record OR blank governmental record form] was a [license OR certificate OR permit OR seal OR title OR [describe type of document]] issued by government.  If you find that such has been proved beyond a reasonable doubt, you may find that the defendant acted with intent to defraud or harm [name of person alleged in the information or indictment], but you are not bound to so find.  If the State fails in its proof, or you have a reasonable doubt thereof, you shall not consider this presumption for any purpose. 

Even if you find, based on this presumption, that the defendant acted with intent to defraud or harm [name of person alleged in the information or indictment], the State must still prove each of the other elements of the offense charged beyond a reasonable doubt.

[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [track the information or indictment], then you will find the defendant guilty of tampering with a governmental record, as charged in the [indictment OR information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor’s note: Assign a paragraph number here and insert this affirmative defense instruction only if the offense is under § 37.10(a)(6), and only if requested by a party and “evidence is admitted supporting the defense,” Tex. Pen. Code § 2.04(c).]

It is an affirmative defense to the offense of tampering with a governmental record that the possession occurred in the actual discharge of official duties as a public servant.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

[Editor’s note: Choose appropriate definition of “public servant.”] 

“Public servant” means a person elected, selected, appointed, employed, or otherwise designated as one of the following,:

[[an officer or an employee or an agent] of government; 
[a juror or a grand juror];
[an arbitrator or a referee or a/an [state title of the person], who is authorized by law or private written agreement to hear or determine a cause or controversy];
[an attorney at law or a notary public] when participating in the performance of a governmental function;
a candidate for [nomination to public office or election to public office];
a person who is performing a governmental function under a claim of right although not legally qualified to do so].
[Editor’s note:  Add if relevant to the circumstances:  even if the person has not yet qualified for office or assumed his duties.]
Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of tampering with a governmental record as alleged in the [indictment OR information], but you further find by a preponderance of the evidence that, at the time of the conduct charged, the defendant’s possession of the [governmental record OR blank governmental record form] occurred in the actual discharge of his official duties as a public servant, namely, [type of public servant], you will find the defendant not guilty.

[Editor’s note: Assign a paragraph number here and insert this defensive instruction only if the offense is under § 37.10(a)(1), (a)(2), or (a)(5), and only if requested by the defendant and “evidence is admitted supporting the defense,” Tex. Pen. Code § 2.03(c).  Otherwise delete.]

It is a defense to the offense of tampering with governmental record that the false [entry OR information] could have no effect on the government’s purpose for requiring the governmental record.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of  tampering with governmental record as alleged in the [indictment OR information], but you further find, or have a reasonable doubt thereof, that the false [entry OR information], if it was false, could have had no effect on the government’s purpose for requiring the governmental record, then you will find the defendant not guilty.


Notes and definitions for Tampering with a Governmental Record
“Actor” as defined by Tex. Pen. Code § 1.07(a)(2).

“Another” as defined by Tex. Pen. Code § 1.07(a)(5)

“Court record” as defined by Tex. Pen. Code § 37.01(1).

“Governmental record” as defined by Tex. Pen. Code § 37.01(2).
“Harm” as defined by Tex. Pen. Code § 1.07(a)(25).

“Person” as defined by Tex. Pen. Code § 1.07(a)(38).

“Possession” as defined by Tex. Pen. Code § 1.07(a)(39).

“Public servant” as defined by Tex. Pen. Code § 1.07(a)(41).
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