Section 37.09(a)(1-2) Tampering with or Fabricating Physical Evidence – Investigation
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of tampering with or fabricating physical evidence if, knowing that an [investigation or official proceeding] is [pending or in progress], he [alters, or destroys, or conceals] any [record, or document or thing] with intent to impair its [verity, or legibility, or availability] as evidence in the [investigation or official proceeding].


or
A person commits the offense of tampering with or fabricating physical evidence if, knowing that an [investigation or official proceeding] is [pending or in progress], he

[makes, or presents, or uses] any [record, or document, or thing] with knowledge of its falsity and with intent to affect the [course or outcome] of the [investigation or official proceeding].


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Choose definition “official proceeding” only if indictment/information alleges “official proceeding”]
“Official proceeding” means any type of administrative, executive, legislative, or judicial proceeding that may be conducted before a public servant.


[Editor’s note: Assign a paragraph number here]
A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.


[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party]
It is a defense to the offense of  tampering with or fabricating physical evidence if the [record, or document, or thing] concealed [is privileged or is the work product] of the parties [to the investigation or to the official proceeding].  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of  tampering with or fabricating physical evidence as alleged in the [indictment or information], but you further find, or have a reasonable doubt thereof, that the [record, or document, or thing] concealed [is privileged or is the work product] of the parties [to the investigation or to the official proceeding], you will find the defendant not guilty.

