38.02(a) – FAILURE TO IDENTIFY

(refusal to provide information)

OFFENSE DEFINTION

EDITOR’S NOTE: Choose language matching the indictment/information.
A person commits the offense of failure to identify if he intentionally refuses to give his [name, OR residence address, OR date of birth] to a peace officer who has lawfully arrested the person and requested the information, [ADD IF APPROPRIATE: and, at that time, the person was a fugitive from justice.]

TERM DEFINITIONS

EDITOR’S NOTE:  Only give definitions for those terms that are pertinent to the manner and means alleged in your indictment.  Also, tailor the definitions to your case.

“Fugitive from justice” means a person for whom a valid arrest warrant has been issued.

“Peace officer” means a person elected, employed, or appointed as a peace officer under Article 2.12, Code of Criminal Procedure, Section 51.212 or 51.214, Education Code, or other law.

MENTAL STATE DEFINTIONS

A person acts intentionally, or with intent, with respect to the nature of his conduct when it is his conscious objective or desire to engage in the conduct.


A person acts knowingly, or with knowledge, with respect to a circumstance surrounding his conduct when he is aware that the circumstance exists.

APPLICATION OF THE LAW

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [insert date] in [insert county] County, Texas, the defendant, knowing that [insert officer’s name] was a peace officer, did 
EDITOR’S NOTE:  Insert verbatim the allegations from the indictment/information, including the mental states, but substitute disjunctive for conjunctive, i.e., “or” not “and.”

, then you will find the defendant guilty of failure to identify, as charged in the [indictment OR information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

EDITOR’S NOTE:  State must prove defendant knew that person requesting information was a peace officer.  Green v. State, 951 S.W.2d 3 (Tex. Crim. App. 1997).

