38.19 – FAILURE TO PROVIDE NOTICE & REPORT OF DEATH OF RESIDENT OF INSTITUTION

OFFENSE DEFINITION

EDITOR’S NOTE: Choose language matching the indictment/information.

A person commits the offense of failure to [notify or report] the death of a resident of an institution if, [he or she] is a [superintendent or general manger] of an institution, and [he or she]  [intentionally or knowingly]  fails to 

[option 1] 

[provide notice of the death of an individual [under the care, custody, or control of the institution or residing in the institution] to the office of the attorney general within 24 hours of the death]
OR

[option 2]

[provide immediate notice of the death of an individual [under the care, custody, or control of the institution or residing in the institution] to the office of the medical examiner or to the city or county police departments,] 

OR

[option 3]
[submit a report on the death of the individual [under the care, custody, or control of the institution or residing in the institution] to the office of the attorney general within 72 hours of the death] 

OR

[option 4]
[include in the report on the death of an individual [under the care, custody, or control of the institution or residing in the institution] to the office of the attorney general material facts [known or discovered] by the person at the time the report was filed]

, and 

[for Options 1, 3, 4 -  make appropriate selection from the following:]

the individual died in prison other than from natural causes or lawful execution.

or the individual died in jail. 

or the individual died an unnatural death from a cause other than a legal execution. 

or the individual’s body or body part was found and the cause or circumstances of the death are unknown. 

or the circumstances of the death indicate that the death may have been caused by unlawful means. 

or the individual commits suicide or the circumstances of the death indicate that the death may have been caused by suicide. 

or the individual died without having been attended by a physician. 

or the individual died while attended by a physician who is unable to certify the cause of death and who requests the justice of the peace to conduct an inquest. 

or the individual is a child younger than 6 years of age and an inquest is required by Chapter 264 of the family code.]

[for Option 2 only - make appropriate selection from the following:]

the individual died within 24 hours after admission to a hospital or an institution. 

or the individual died within 24 hours after admission [in prison or in jail].

or the individual was killed. 

or the individual died an unnatural death from any cause, except under sentence of the law.

or the individual died in the absence of one or more good witnesses.

or the individual’s body or body part was found and the cause or circumstances of death are unknown.

or the circumstances of the individual’s death are such as to lead to suspicion that [he or she] came to [his or her] death by unlawful means.

or the individual died without having been attended by a duly licensed and practicing physician, and the local health officer or registrar required to report the cause of death under Section 193.005 of the health and safety code does not know the cause of death.

or the individual is a child younger than 6 years of age and the death is reported under Chapter 264 of the family code.

or when the individual has been attended immediately preceding his death by a duly licensed and practicing physician or physicians, and such physician or physicians are not certain as to the cause of death and are unable to certify with certainty the cause of death as required by Section 193.004 of the health and safety code.]

TERM DEFINITIONS

EDITOR’S NOTE:  Only give definitions for those terms that are pertinent to the manner and means alleged in your indictment AND tailor them to your case.

“Individual” means a human being who is alive [Add if appropriate: , including an unborn child at every stage of gestation from fertilization until birth.]

“Death” includes, for an individual who is an unborn child, the failure to be born alive.  (NOTE: Only applicable where victim is unborn child.)
“Institution” means any place where health care services are rendered, including [a hospital or clinic or heath facility or nursing home or extended-care facility or out-patient facility or foster-care facility or retirement home.]

“Physician” means a practicing [doctor of medicine or doctor of osteopathic medicine] who is licensed by the Texas State Board of Medical Examiners under Subtitle B, Title 3 of the Occupations Code.

MENTAL STATE DEFINITIONS

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

APPLICATION OF THE LAW

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [insert date] in [insert county name] County, Texas, the defendant, did 

EDITOR’S NOTE:  Insert verbatim the allegations from the indictment/information, including the mental states, but substitute disjunctive for conjunctive, i.e., “or” not “and.”

, then you will find the defendant guilty of failure to [provide notice or report] of the death of a resident of an institution, as charged in the [indictment or information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

ANNOTATIONS:

“Death” as defined at TPC 1.07(49)

“Individual” as defined at TPC 1.07(26)

“Institution” as defined at CCP 49.04(4)

“Physician” as defined at CCP 49.01(5)

