Penal Code 38.05 Hindering Apprehension or Prosecution (child) (2007)

OFFENSE DEFINITION

A person commits an offense if, with intent to hinder the arrest, detention, adjudication, or disposition of a child for engaging in delinquent conduct that violates a penal law of the state, he [harbors or conceals the child OR provides or aids in providing the child with any means of avoiding arrest or effecting escape OR warns the child of impending discovery or apprehension]. 

[Editor’s note: Add one of the following allegations, raising the offense to a third degree, only if it is alleged in the charging instrument.]

and the defendant knew the child is in custody or detention for, is alleged in a petition to have engaged in, or has been adjudicated as having engaged in delinquent conduct that violates a penal law of the grade of felony.
MENTAL STATE DEFINITIONS


A person acts intentionally, or with intent, with respect to a result of his conduct when it is his conscious objective or desire to cause the result.

[Editor’s note: add the following mental state definition only if a third degree is alleged.]


A person acts knowingly, or with knowledge, with respect to circumstances surrounding his conduct when he is aware that the circumstances exist. 

TERM DEFINITIONS

[Editor’s note: Choose and tailor the definitions appropriate to the allegations in the indictment/information.]

“Child” means a person who is [10 years old or older, but under 17 years old OR 17 years old or older, but under 18 years old, who is alleged or found to have engaged in delinquent conduct or conduct indicating a need for supervision as a result of acts committed before becoming 17 years old].
“Custody” means [under arrest by a peace officer or under restraint by a public servant pursuant to an order of a court of this state or another state of the United States OR under restraint by an agent or employee of a facility that is operated by or under contract with the United States and that confines persons arrested for, charged with, or convicted of criminal offenses.]
“Escape” means unauthorized departure from custody or failure to return to custody following temporary leave for a specific purpose or limited period or leave that is part of an intermittent sentence, but does not include a violation of conditions of community supervision or parole other than conditions that impose a period of confinement in a secure correctional facility.
“Felony” means any offense so designated by law or punishable by death or confinement in a penitentiary. [Name of offense] is a felony offense.
“Peace officer” means a person elected, employed, or appointed as a peace officer under article 2.12 of the Code of Criminal Procedure, Section 51.212 or 51.214 of the Education Code, or other law. Under [identify law], [type of officer] is a peace officer.
“Person” means an individual, corporation, or association.
“Public servant” means a person employed or otherwise designated as an officer, employee, or agent of government.

APPLICATION OF THE LAW TO THE FACTS

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant did [track allegation in indictment/information] then you will find the defendant guilty of hindering apprehension or prosecution. If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

FOR EXAMPLE:

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about January 1, 2008, in Dallas County, Texas, the defendant harbored or concealed John Doe, a child, with the intent to hinder John Doe’s arrest for engaging in delinquent conduct, and the defendant knew that the delinquent conduct the child was in custody or detention for violated a penal law of the grade of felony, to-wit: robbery, then you will find the defendant guilty of hindering apprehension or prosecution. If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.
DEFENSE

[Editor’s note: The defensive instruction below may apply if prosecuting under section 38.05(a)(3). Give the instruction only if raised by the evidence and requested by a party.]

It is a defense to prosecution that a warning of impending discovery or apprehension was given in connection with an effort to bring another into compliance with the law.

Therefore, if you find beyond a reasonable doubt that the defendant hindered the apprehension or prosecution of [name of person warned] by warning them of impending discovery or apprehension, but you further find, or have a reasonable doubt thereof, that the defendant gave that warning in connection with an effort to bring [name of person warned] into compliance with the law, then you will find the defendant not guilty of hindering apprehension or prosecution.
Notes:
“Another” as defined by Tex. Penal Code § 1.07(5).
“Child” as defined by Tex. Family Code § 51.02(2).
“Custody” as defined by Tex. Penal Code § 38.01(1).
“Escape” as defined by Tex. Penal Code § 38.01(2).
“Peace officer” as defined in Tex. Penal Code § 1.07(36).

“Person” as defined by Tex. Penal Code § 1.07 (38). 
“Public servant” as defined in Tex. Penal Code § 1.07(41).

