Penal Code 38.06(a)(4) – Escape from a Juvenile Probation Officer (2007)

OFFENSE DEFINITION

A person commits escape if he escapes from custody when he is in the custody of a juvenile probation officer for violating an order imposed by the juvenile court under section 52.01 of the family code.

[Editor’s note: Add the following allegation, which raises the offense to a second degree, only if it is alleged in the charging instrument.]

and to effect his escape, the person caused bodily injury.
[Editor’s note: Add the following allegation, which raises the offense to a first degree, only if it is alleged in the charging instrument.]

and to effect his escape, the person [caused serious bodily injury OR used or threatened to use a deadly weapon].
MENTAL STATE DEFINITIONS


A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.


A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

TERM DEFINITIONS

[Editor’s note: Choose and tailor definitions appropriate to the allegations in the indictment/information.]


“Bodily injury” means physical pain, illness, or any impairment of physical condition.


“Custody” means under restraint by a public servant pursuant to an order of a court of this state.
“Deadly weapon” means a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury, or anything that in the manner of its use or intended use is capable of causing death or serious bodily injury.

“Escape” means unauthorized departure from custody or failure to return to custody following temporary leave for a specific purpose or limited period or leave that is part of an intermittent sentence, but does not include a violation of conditions of community supervision or parole other than conditions that impose a period of confinement in a secure correctional facility.

“Person” means an individual, corporation, or association.

“Public servant” means a person employed or otherwise designated as an officer, employee, or agent of government. A juvenile probation officer is a public servant. 
“Serious bodily injury” means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.
APPLICATION OF LAW TO FACTS

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant did [track allegation in indictment/information] then you will find the defendant guilty of escape. If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

FOR EXAMPLE:

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that, on or about January 1, 2008 in Dallas County, Texas, the defendant escaped while in the custody of Joe Black, a juvenile probation officer, for violating an order imposed, under section 52.01 of the family code, by the 314th Judicial District Court of Dallas County, a juvenile court, and that to effect his escape, the defendant caused bodily injury to Joe Black, then you will find the defendant guilty of escape. If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.
Notes: 

•TPC 38.06 does not provide a mental state for the offense of escape; nor does it dispense with any mental element. Therefore, under general pleading practices, this charge utilizes the “intentional and knowing” mental states. See Fitzgerald v. State, 782 S.W.2d 876, 877 n. 1 (Tex. Crim. App. 1990); see also Tex. Penal Code § 6.02 (b) and (c).

“Custody” as defined in Tex. Penal Code § 38.01(1).

“Escape” as defined in Tex. Penal Code § 38.01(2).

 “Public servant” as defined in Tex. Penal Code § 1.07(41).

“Secure correctional facility” as defined in Tex. Family Code § 51.02(13).

“Secure detention facility” as defined in Tex. Family Code § 51.02(14).
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