Section 38.07(a) Permitting or Facilitating Escape—Correctional Facility  (2007)
[Editor’s note: Assign a paragraph number here and select the circumstances alleged in the indictment or information]
An [official OR employee] of a correctional facility commits an offense if he knowingly [permits OR facilitates] the escape of a person in custody.
[Editor’s note:  Add the following if alleged in the indictment or information:


[and the person in custody was [under arrest for or charged with or convicted of] a felony.] 

[
and the person in custody was confined in a correctional facility other than a secure correctional facility after conviction of a felony.] 
[and the 
[actor or person in custody] used or threatened to use a deadly weapon to effect the escape.] 

[and the person in custody was confined in a secure correctional facility after conviction of a felony.]
[Editor’s note: Assign a paragraph number here and select those definitions that define terms alleged in the indictment or information, terms in the selected definitions, or that are shown by the evidence.]


“Actor” means a person whose criminal responsibility is in issue in a criminal action.


“Person” means an individual, corporation, or association.


“Individual” means a human being who is alive.
“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense. The term includes:  [Editor’s note: include all of the following that apply]

[a municipal or county jail;

a confinement facility operated by the Texas Department of Criminal Justice;

a confinement facility operated under contract with any division of the Texas Department of Criminal Justice; 
a community corrections facility operated by a community supervision and corrections department;

a secure correctional facility;

a secure detention facility.] 

“Secure correctional facility” means any public or private residential facility, including an alcohol or other drug treatment facility, that includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and is used for the placement of any juvenile who has been adjudicated as having committed an offense, any nonoffender, or any other individual convicted of a criminal offense.

“Secure detention facility” means any public or private residential facility that includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and is used for the temporary placement of any juvenile who is accused of having committed an offense, any nonoffender, or any other individual accused of having committed a criminal offense.
“Nonoffender” means a child who is subject to jurisdiction of a court under abuse, dependency or neglect statutes under Title 5 of the Family Code for reasons other than legally prohibited conduct of the child; or has been taken into custody and is being held solely for deportation out of the United States.

“Custody” means: 

[under arrest by a peace officer. 

OR

under restraint by a public servant pursuant to an order of a court of this state or another state of the United States. 

OR

under restraint by an agent or employee of a facility that is operated by or under contract with the United States and that confines persons arrested for, charged with, or convicted of criminal offenses.]
“Deadly weapon” means: [a firearm. OR anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury. OR anything that in the manner of its use or intended use is capable of causing death or serious bodily injury.]
“Serious bodily injury” means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.

“Bodily injury” means physical pain, illness, or any impairment of physical condition.

“Escape” means [unauthorized departure from custody. OR failure to return to custody following temporary leave for a specific purpose or limited period or leave that is part of an intermittent sentence, but does not include a violation of conditions of community supervision or parole other than conditions that impose a period of confinement in a secure correctional facility.]

“Felony” means an offense so designated by law or punishable by death or confinement in a penitentiary.


[Editor’s note: Assign a paragraph number here]

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor’s note: Assign a paragraph number here.  This instruction is pursuant to Tex. Pen. Code § 38.08]
It is not a defense to the offense of permitting or facilitating escape that the custody was unlawful.


[Editor’s note: Assign a paragraph number here]

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [track the indictment or information], you will find the defendant guilty of permitting or facilitating escape, as charged in the [indictment OR information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


Notes and definitions for permitting or facilitating escape from a correctional facility:

“Actor” as defined by Tex. Pen. Code § 1.07(a)(2).

“Correctional facility” as defined by Tex. Pen. Code §§ 38.07(f)(1), 1.07(a)(14).

“Custody” as defined by Tex. Pen. Code § 38.01(1).

“Escape” as defined by Tex. Pen. Code § 38.01(2).

“Deadly weapon” as defined by Tex. Pen. Code § 1.07(a)(17).

“Felony” as defined by Tex. Pen. Code § 1.07(a)(23).

“Individual” as defined by Tex. Pen. Code § 1.07(a)(26).

“Nonoffender” as defined by Tex. Fam. Code § 51.02(8).

“Person” as defined by Tex. Pen. Code § 1.07(a)(38).

“Serious bodily injury” as defined by Tex. Pen. Code § 1.07(a)(46).

“Bodily injury” as defined by Tex. Pen. Code § 1.07(a)(8).

“Secure correctional facility” as defined by Tex. Pen. Code § 38.07(f), Tex. Fam. Code § 51.02(13).

“Secure detention facility” as defined by Tex. Pen. Code § 38.07(f), Tex. Fam. Code § 51.02(14).

