38.11 - PROHIBITED SUBSTANCES AND ITEMS IN CORRECTIONAL FACILITY OR ON PROPERTY OF TDCJ

OFFENSE DEFINITION

EDITOR’S NOTE: Choose language matching the indictment/information
A person commits an offense if 

[the person [intentionally or knowingly or recklessly] provides [an alcoholic beverage or a controlled substance or a dangerous drug] to an inmate of a correctional facility, except on the prescription of a physician or practitioner.  

OR

[the person [intentionally or knowingly or recklessly] provides a deadly weapon to an inmate of a correctional facility.]

OR


[the person [intentionally or knowingly or recklessly] provides [a cellular telephone or a cigarette or a tobacco product or money] to an inmate of a correctional facility [operated by or under contract with] the Texas Department of Criminal Justice.]

OR

[the person [intentionally or knowingly or recklessly] takes [an alcoholic beverage or a controlled substance or a dangerous drug] into a correctional facility, except for delivery to a correctional facility warehouse, pharmacy, or physician.] 

OR

[the person [intentionally or knowingly or recklessly] takes [a controlled substance or dangerous drug] on property [owned or used or controlled by] the Texas Department of Criminal Justice, except for delivery to a warehouse, pharmacy, or physician on property owned, used, or controlled by the department.]

OR

[the person [intentionally or knowingly or recklessly] possesses a [controlled substance or dangerous drug] while [on property [owned or used or controlled] by the Texas Department of Criminal Justice or in a correctional facility.]
OR


[the person [intentionally or knowingly or recklessly] possesses a deadly weapon while in a correctional facility.]

OR


[the person, while an inmate of a correctional facility [operated by or under contract with] the Texas Department of Criminal Justice, [intentionally or knowingly or recklessly] possesses a cellular phone.]

TERM DEFINITIONS

EDITOR’S NOTE:  Only give definitions for those terms that are pertinent to the manner and means alleged in your indictment.  Also, tailor the definitions to your case.

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

“Alcoholic beverage” means alcohol, or any beverage containing more than one‑half of one percent of alcohol by volume, which is capable of use for beverage purposes, either alone or when diluted.

“Cigarette” means a roll for smoking that is made of tobacco or tobacco mixed with another ingredient and wrapped or covered with a material other than tobacco, and that is not a cigar.

“Controlled substance” means a substance, including a drug, an adulterant, and a dilutant, listed in Schedules I through V or Penalty Groups 1, 1‑A, or 2 through 4 of the Texas Controlled Substances Act. The term includes the aggregate weight of any mixture, solution, or other substance containing a controlled substance.

“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense.  The term includes: [a municipal or county jail or a confinement facility operated by the Texas Department of Criminal Justice or a confinement facility operated under contract with any division of the Texas Department of Criminal Justice or a community corrections facility operated by a community supervision and corrections department.]
“Dangerous drug” means a device or a drug that is unsafe for self‑medication and that is not included in Schedules I through V or Penalty Groups 1 through 4 of Chapter 481 (Texas Controlled Substances Act). The term includes a device or a drug that bears or is required to bear the legend:  [“Caution: federal law prohibits dispensing without prescription” or “Rx only" or another legend that complies with federal law or

“Caution: federal law restricts this drug to use by or on the order of a licensed veterinarian.”]


“Deadly weapon” means [a firearm or anything manifestly designed, made, or adapted for the purpose of inflicting death or serious bodily injury or anything that in the manner of its use or intended use is capable of causing death or serious bodily injury.]


“Person” means an individual, corporation, or association.

“Practitioner” means 


(A) a person licensed or registered to prescribe, distribute, administer, or dispense a prescription drug or device in the course of professional practice in this state, including a physician, dentist, podiatrist, or veterinarian but excluding a person licensed under the Texas Pharmacy Act; or


(B) a person licensed by another state, Canada, or the United Mexican States in a health field in which, under the law of this state, a license holding in this state may legally prescribe a dangerous drug; or


(C) a person practicing in another state and license by another state as a physician, dentist, veterinarian, or podiatrist, who has a current federal Drug Enforcement Administration registration number and who may legally prescribe a Schedule II, III, IV, or V controlled substance, as specified under Chapter 481, Health and Safety Code, in that other state; or


(D) an advanced practice nurse or physician assistant to whom a physician has delegated authority to carry out or sign prescription drug orders under Section 157.0511, 157.052, 157.053, 157.054, 157.0541, or 157.0542 of the Texas Pharmacy Act.

“Possession” means actual care, custody, control, or management.


“Prescription” means an order by a practitioner to a pharmacist for a controlled substance for a particular patient that specifies (A) the date of issue; (B) the name and address of the patient or, if the controlled substance is prescribed for an animal, the species of the animal and the name and address of its owner; (C) the name and quantity of the controlled substance prescribed with the quantity shown numerically followed by the number written as a word if the order is written or, if the order is communicated orally or telephonically, with the quantity given by the practitioner and transcribed by the pharmacist numerically; (D) directions for the use of the drug; (E) the intended use of the drug unless the practitioner determines the furnishing of this information is not in the best interest of the patient; and (F) the legibly printed or stamped name, address, Federal Drug Enforcement Administration registration number, and telephone number of the practitioner at the practitioner’s usual place of business.


“Serious bodily injury” means bodily injury that creates a substantial risk of death or that causes death, serious permanent disfigurement, or protracted loss or impairment of the function of any bodily member or organ.


“Tobacco product” means [a cigar or smoking tobacco, including granulated, plug-cut, crim-cut, ready-rubbed, or any form of tobacco suitable for smoking in a pipe or as a cigarette or chewing tobacco, including Cavendish, Twist, plug, scrap, or any kind of tobacco suitable for chewing or snuff or other preparations of pulverized tobacco or an article or product that is made of tobacco or a tobacco substitute and that is not a cigarette.]

MENTAL STATES DEFINITIONS

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur.  The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.
APPLICATION OF LAW

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [insert date] in [insert county name] County, Texas, the defendant, did 

EDITOR’S NOTE:  Insert the allegations from the indictment/information, including the mental states, but substitute disjunctive for conjunctive, i.e., “or” not “and.”

, then you will find the defendant guilty of [taking a prohibited [substance or item] into a correctional facility]  OR  taking a prohibited substance onto property of the Texas Department of Criminal Justice  OR  possessing a prohibited [substance or item] [while in a correctional facility or on property of the Texas Department of Criminal Justice]
, as charged in the [indictment or information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

AFFIRMATIVE DEFENSE (NO. 1)

**Only applies to 38.11(d)(1)

(possessing a controlled substance or dangerous drug 

in a correctional facility or on TDCJ property)
EDITOR’S NOTES:  Give these instructions only if the defense is raised by the evidence, and only if requested by the defense. 

It is an affirmative defense to the offense of possession of a [controlled substance or dangerous drug]  [in a correctional facility or on property of the Texas Department of Criminal Justice] if the person possessed the [controlled substance or dangerous drug]  [pursuant to a prescription issued by a practitioner or while delivering the [substance or drug] to [a warehouse or pharmacy or physician] on property [owned or used or controlled by] the department].

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence. 

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of possessing a [controlled substance or dangerous drug]  [in a correctional facility or on property of Texas Department of Criminal Justice] as alleged in the [indictment or information], but you further find by a preponderance of the evidence that, at the time of the conduct charged, the defendant possessed the [controlled substance or dangerous drug], if he did, [pursuant to a prescription issued by a practitioner or while delivering the [substance or drug] to a [warehouse or pharmacy or physician] on property [owned or used or controlled by] the department], you will find the defendant not guilty.

AFFIRMATIVE DEFENSE (NO. 2)

**Only applies to 38.11(b)

(taking an alcoholic beverage into facility)
EDITOR’S NOTES:  Give these instructions only if the defense is raised by the evidence, and only if requested by the defense.

It is an affirmative defense to the offense of taking an alcoholic beverage into a correctional facility that the actor is a duly authorized member of the clergy with rights and privileges granted by an ordaining authority that includes administration of a religious ritual or ceremony requiring the presence or consumption of an alcoholic beverage, and the actor takes four ounces or less of an alcoholic beverage into the correctional facility and personally consumes all of the alcoholic beverage or departs from the facility with any portion of the beverage not consumed.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence. 

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of taking an alcoholic beverage into a correctional facility as alleged in the [indictment or information], but you further find by a preponderance of the evidence that the defendant is a duly authorized member of the clergy with rights and privileges granted by an ordaining authority that includes administration of a religious ritual or ceremony requiring the presence or consumption of an alcoholic beverage, and that on the occasion is question, the defendant took four ounces or less of an alcoholic beverage into the correctional facility and personally consumed all of the alcoholic beverage or departed from the facility with any portion of the beverage not consumed, then you will find the defendant not guilty.

AFFIRMATIVE DEFENSE (NO. 3)

**Only applies to 38.11(d)(2)

(possessing a deadly weapon in a correctional facility).
EDITOR’S NOTES: Give this instruction only if raised by the evidence, and only if requested by the defense.


It is an affirmative defense to the offense of possessing a deadly weapon while in a correctional facility that the person possessing the deadly weapon is [a peace officer or is an officer or employee of the correctional facility authorized to possess the deadly weapon while on duty or traveling to or from the person’s place of assignment.]
The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.


“Peace officer” means a person elected, employed, or appointed as a peace officer under Article 2.12, Code of Criminal Procedure, Section 51.212 or 51.214, Education Code, or other law.


Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant committed the offense of possessing a deadly weapon while in a correctional facility but you further find by a preponderance of the evidence that the defendant is [a peace officer or is an officer or employee of the correctional facility authorized to possess the deadly weapon while on duty or traveling to or from [insert “his” or “her”] place of assignment], then you will find the defendant not guilty.

