Section 38.11(j) (possession of cell phone) Prohibited Substances and Items in Adult or Juvenile Correctional or Detention Facility or on Property of TDCJ or TYC 

Offense Definition


A person commits an offense if, while

[an inmate of a correctional facility operated by or under contract with the Texas Department of Criminal Justice 

or 

[in the custody of a secure correctional facility for juveniles 

or 

[in the custody of a secure detention facility for juveniles],

[intentionally or knowingly or recklessly] possesses a cellular telephone or other wireless communications device or a component of one of those devices.
Editor’s Note: Of the following, include only those definitions and parts of definitions that apply to your case.

Mental State Definitions

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

A person acts recklessly, or is reckless, with respect to circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature and degree that its disregard constitutes a gross deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor’s standpoint.

Term Definitions

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with or convicted of a criminal offense. The term includes [a municipal or county jail or a confinement facility operated by the Texas Department of Criminal Justice or a confinement facility operated under contract with any division of the Texas Department of Criminal Justice or a community corrections facility operated by a community supervision and corrections department.]

“Person” means an individual, corporation, or association.

“Possession” means actual care, custody, control, or management.

“Secure correctional facility” means any public or private residential facility, including an alcohol or other drug treatment facility that (A) includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and (B) is used for the placement of any juvenile who has been adjudicated as having committed an offense, any nonoffender, or any other individual convicted of a criminal offense.

“Secure detention facility” means any public or private residential facility that (A) includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and (B) is used for the temporary placement of any juvenile who is accused of having committed an offense, any nonoffender, or any other individual accused of having committed a criminal offense.

Application Paragraph


Now, bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county], Texas, the defendant, [defendant’s name] did [track information or indictment], you will find the defendant guilty as charged in the [information or indictment].


If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

Notes

“Actor” as defined by Tex. Penal Code § 1.07(a)(2).

“Correctional facility” as defined by Tex. Penal Code § 1.07(a)(14).

“Intent,” “knowledge,” and “reckless” as defined by Tex. Penal Code § 6.03(a), (b), and (c), and as required by § 6.02(c). 

“Person” as defined by Tex. Penal Code § 1.07(38).

“Possession” as defined by Tex. Penal Code § 1.07(39).

“Secure correctional facility” and “secure detention facility” as defined by Tex. Fam. Code § 51.02(13) and (14).

