Section 38.111 Improper Contact with Victim (2007)
[Editor’s note: Assign a paragraph number here and select the circumstances alleged in the indictment or information]
A person commits the offense of improper contact with victim, if the person, while confined in a correctional facility after being [charged with OR convicted of] [state offense alleged in the indictment or information], intentionally or knowingly contacts by [letter OR telephone OR [state means alleged in the indictment or information]], [directly OR through a third party], [a victim of the offense OR a member of the family of the victim of the offense], if the victim was younger than 17 years of age at the time of the commission of the offense for which the person is confined; and the director of the correctional facility has not, before the person makes contact with the victim, received written and dated consent to the contact from


[a parent of the victim OR 

a legal guardian of the victim OR 


the victim, if the victim is 17 years of age or older at the time of giving the consent OR

a member of the victim's family who is 17 years of age or older]
and provided the person with a copy of the consent.

[Editor’s note:  Add as provided by Tex. Pen. Code § 38.111(b) if the defendant gave the written consent:


The person confined in a correctional facility may not give said written consent.
[Editor’s note: Assign a paragraph number here and select those definitions that define terms alleged in the indictment or information, terms in the selected definitions, or that are shown by the evidence.]

“Person” means an individual, corporation, or association.

“Individual” means a human being who is alive.

“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense.  The term includes

[a municipal or county jail OR
a confinement facility operated by the Texas Department of Criminal Justice OR 

a confinement facility operated under contract with any division of the Texas Department of Criminal Justice OR
a community corrections facility operated by a community supervision and corrections department OR
a secure correctional facility OR
a secure detention facility].
“Secure correctional facility” means any public or private residential facility, including an alcohol or other drug treatment facility, that includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and is used for the placement of any juvenile who has been adjudicated as having committed an offense, any nonoffender, or any other individual convicted of a criminal offense.

“Secure detention facility” means any public or private residential facility that includes construction fixtures designed to physically restrict the movements and activities of juveniles or other individuals held in lawful custody in the facility; and is used for the temporary placement of any juvenile who is accused of having committed an offense, any nonoffender, or any other individual accused of having committed a criminal offense.

“Nonoffender” means a child who is subject to jurisdiction of a court under abuse, dependency or neglect statutes under Title 5 of the Family Code for reasons other than legally prohibited conduct of the child; or has been taken into custody and is being held solely for deportation out of the United States.

“Consent” means assent in fact, whether express or apparent.

“Member of the family” means anyone related within the third degree of [consanguinity OR affinity].

[Two individuals are related to each other by consanguinity if [one is a descendant of the other or they share a common ancestor].  [Editor’s Note:  Add if relevant:  An adopted child is considered to be a child of the adoptive parent for this purpose.]]
[Two individuals are related to each other by affinity if [they are married to each other or the spouse of one of the individuals is related by consanguinity to the other individual].  [Editor’s Note:  Add if relevant:  The ending of a marriage by [divorce or death of a spouse] ends relationships by affinity created by that marriage unless a child of that marriage is living, in which case the marriage is considered to continue as long as a child of that marriage lives.]]

[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor’s note: Assign a paragraph number here]

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [track the indictment or information], then you will find the defendant guilty of improper contact with victim, as charged in the [indictment OR information].
If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.

[Editor’s note: Assign a paragraph number here, and insert this affirmative defensive instruction authorized by Tex. Pen. Code § 38.111(c), only if requested by the defendant and if “evidence is admitted supporting the defense,” Tex. Pen. Code § 2.04(c), otherwise delete.]

It is an affirmative defense to the offense of improper contact with victim that the contact was indirect contact made through an attorney representing the person in custody, and solely for the purpose of representing the person in a criminal proceeding.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of improper contact with a victim, but you further find by a preponderance of the evidence that, at the time of the conduct charged, the contact, if any, was indirect contact made through an attorney representing the defendant, and solely for the purpose of representing the defendant in a criminal proceeding, you will find the defendant not guilty.


Notes and definitions for improper contact with a victim
“Affinity” as defined by Tex. Gov’t Code § 573.024.
“Consanguinity” as defined by Tex. Gov’t Code § 573.022.
“Consent” as defined by Tex. Pen. Code § 1.07(a)(11).

“Correctional facility” as defined by Tex. Pen. Code §§ 38.111(e)(1), 1.07(a)(14).

“Individual” as defined by Tex. Pen. Code § 1.07(a)(26).

“Member of the family” as defined by Tex. Pen. Code § 38.01(8), Tex. Gov’t Code §§ 573.022, 573.024.

“Nonoffender” as defined by Tex. Fam. Code § 51.02(8).

“Person” as defined by Tex. Pen. Code § 1.07(a)(38).

“Secure correctional facility” as defined by Tex. Pen. Code § 38.111(e)(2), Tex. Fam. Code § 51.02(13).

“Secure detention facility” as defined by Tex. Pen. Code § 38.111(e)(2), Tex. Fam. Code § 51.02(14).
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