Section 38.04 Evading Arrest or Detention – State Jail Felony
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of evading [arrest or detention] if he intentionally flees from a person he knows is a peace officer attempting lawfully to [arrest or detain] him, and the person uses a vehicle while in flight.


[Editor’s note: Assign a paragraph number here]

“Peace officer” means a person elected, employed, or appointed as a peace officer under Article 2.12, Code of Criminal Procedure, Section 51.212 or 51.214, Education Code, or other law.

“Vehicle” means a device that can be used to transport or draw persons or property on a highway. The term does not include: a device exclusively used on stationary rails or tracks; or manufactured housing as that term is defined by the Texas Manufactured Housing Standards Act (Article 5221f, Vernon's Texas Civil Statutes).


[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.


[Editor’s note: Assign a paragraph number here]

Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]
[Editor’s note: Insert this defensive instruction only if raised by the evidence and only if requested by a party]
It is a defense to the offense of evading [arrest or detention] that the attempted [arrest or detention] was illegal.  An [arrest or detention] is illegal if [set out circumstances making the arrest or detention illegal according to the evidence raising the issue].  

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of  evading [arrest or detention] as alleged in the [indictment or information], but you further find, or have a reasonable doubt thereof, that the attempted [arrest or detention], if any, of the defendant was illegal, you will find the defendant not guilty.

