Section 38.11 Prohibited Substances in Correctional Facility or on Property of Texas Department of Criminal Justice
LADIES AND GENTLEMEN OF THE JURY:

The defendant, [name of defendant], is charged by [indictment or information] with the offense of [state offense], alleged to have been committed on or about [date], in [name of county] County, Texas.  The defendant has pleaded not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose language matching the indictment/information]
A person commits the offense of [prohibited substances in correctional facility or prohibited substances on property of Texas Department of Criminal Justice] if:

[the person provides an alcoholic beverage, controlled substance, or dangerous drug to an inmate of a correctional facility, except on the prescription of a physician]; 


or
[the person takes an alcoholic beverage, controlled substance, or dangerous drug into a correctional facility, except for delivery to a correctional facility warehouse, pharmacy, or physician]; 


or
[the person takes a controlled substance or dangerous drug on property owned, used, or controlled by the Texas Department of Criminal Justice, except for delivery to a warehouse, pharmacy, or physician on property owned, used, or controlled by the department]; 


or 

[the person possesses a controlled substance or dangerous drug while]:

[on property owned, used, or controlled by the Texas Department of Criminal Justice]; 


or
[in a correctional facility].


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Choose definition for alcoholic beverage, controlled substance, or dangerous drug matching the indictment/information]

“Alcoholic beverage” means alcohol, or any beverage containing more than one‑half of one percent of alcohol by volume, which is capable of use for beverage purposes, either alone or when diluted.
“Controlled substance” means a substance, including a drug, an adulterant, and a dilutant, listed in Schedules I through V or Penalty Groups 1, 1‑A, or 2 through 4 of the Texas Controlled Substances Act. The term includes the aggregate weight of any mixture, solution, or other substance containing a controlled substance.

“Dangerous drug” means a device or a drug that is unsafe for self‑ medication and that is not included in Schedules I through V or Penalty Groups 1 through 4 of Chapter 481 (Texas Controlled Substances Act). The term includes a device or a drug that bears or is required to bear the legend:

“Caution: federal law prohibits dispensing without prescription” or “Rx only" or another legend that complies with federal law; or

“Caution: federal law restricts this drug to use by or on the order of a licensed veterinarian.”

[Editor’s note: Choose appropriate definition of correctional facility matching the indictment/information]
“Correctional facility” means a place designated by law for the confinement of a person arrested for, charged with, or convicted of a criminal offense. 

The term includes:

[a municipal or county jail]; or

[a confinement facility operated by the Texas Department of Criminal Justice]; or 

[a confinement facility operated under contract with any division of the Texas Department of Criminal Justice]; or

[a community corrections facility operated by a community supervision and corrections department].


[Editor’s note: Assign a paragraph number here]

A person acts intentionally, or with intent, with respect to the nature of his conduct or to a result of his conduct when it is his conscious objective or desire to engage in the conduct or cause the result.

A person acts knowingly, or with knowledge, with respect to the nature of his conduct or to circumstances surrounding his conduct when he is aware of the nature of his conduct or that the circumstances exist. A person acts knowingly, or with knowledge, with respect to a result of his conduct when he is aware that his conduct is reasonably certain to cause the result.

[Editor’s note: Assign a paragraph number here]
Now bearing in mind the foregoing instructions, if you find from the evidence beyond a reasonable doubt that on or about [date] in [name of county] County, Texas, the defendant, [name of defendant], did [Editor’s note: Insert verbatim the allegations from the indictment/information, including the mental states, except using the disjunctive, i.e., “or” not “and”], then you will find the defendant guilty of [state offense alleged], as charged in the [indictment or information].

If you do not so find, or if you have a reasonable doubt thereof, you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Insert this affirmative defensive instruction only if raised by the evidence, and only if requested by a party.  Note, this affirmative defense only applies to an offense charged under §38.11(d) of the Penal Code]

It is an affirmative defense to the offense of [prohibited substances in correctional facility or prohibited substances on property of Texas Department of Criminal Justice] if the person possessed the [controlled substance or dangerous drug] pursuant to [a prescription issued by a practitioner] or [while delivering the substance or drug to a warehouse, pharmacy, or physician on property owned, used, or controlled by the department].

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

[Editor’s note: Choose prescription definition if raised by the evidence concerning the affirmative defense]
“Prescription" means an order by a practitioner to a pharmacist for a controlled substance for a particular patient that specifies: 

(A) the date of issue;

 
(B) the name and address of the patient or, if the controlled substance is prescribed for an animal, the species of the animal and the name and address of its owner;

(C) the name and quantity of the controlled substance prescribed with the quantity shown numerically followed by the number written as a word if the order is written or, if the order is communicated orally or telephonically, with the quantity given by the practitioner and transcribed by the pharmacist numerically;

(D) directions for the use of the drug;

(E) the intended use of the drug unless the practitioner determines the furnishing of this information is not in the best interest of the patient; and

(F) the legibly printed or stamped name, address, Federal Drug Enforcement Administration registration number, and telephone number of the practitioner at the practitioner's usual place of business.

[Editor’s note: Choose appropriate definition of practitioner if raised by the evidence concerning the affirmative defense]
“Practitioner” means:

(A) [a physician, dentist, veterinarian, podiatrist, scientific investigator, or other person licensed, registered, or otherwise permitted to distribute, dispense, analyze, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state]; or
(B) [a pharmacy, hospital, or other institution licensed, registered, or otherwise permitted to distribute, dispense, conduct research with respect to, or administer a controlled substance in the course of professional practice or research in this state]; or
(C) [a person practicing in and licensed by another state as a physician, dentist, veterinarian, or podiatrist, having a current Federal Drug Enforcement Administration registration number, who may legally prescribe Schedule II, III, IV, or V controlled substances in that state].

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of [prohibited substances in correctional facility or prohibited substances on property of Texas Department of Criminal Justice] as alleged in the [indictment or information], but you further find by a preponderance of the evidence that, at the time of the conduct charged, the defendant possessed the [controlled substance or dangerous drug], if he did, pursuant to [a prescription issued by a practitioner] or [while delivering the substance or drug to a warehouse, pharmacy, or physician on property owned, used, or controlled by the department], you will find the defendant not guilty.


[Editor’s note: Assign a paragraph number here]

[Editor’s note: Insert this affirmative defensive instruction only if raised by the evidence, and only if requested by a party.  Note, this affirmative defense only applies to an offense charged under §38.11(b) of the Penal Code]

It is an affirmative defense to the offense of [prohibited substances in correctional facility or prohibited substances on property of Texas Department of Criminal Justice] that the actor is a duly authorized member of the clergy with rights and privileges granted by an ordaining authority that includes administration of a religious ritual or ceremony requiring the presence or consumption of an alcoholic beverage; and takes four ounces or less of an alcoholic beverage into the correctional facility and personally consumes all of the alcoholic beverage or departs from the facility with any portion of the beverage not consumed.

The burden of proof is on the defendant to prove an affirmative defense by a preponderance of the evidence.  The term “preponderance of the evidence” means the greater weight of the credible evidence.  

“Actor” means a person whose criminal responsibility is in issue in a criminal action.

Now, therefore, if you find from the evidence beyond a reasonable doubt that the defendant, [name of defendant], committed the offense of [prohibited substances in correctional facility or prohibited substances on property of Texas Department of Criminal Justice] as alleged in the [indictment or information], but you further find by a preponderance of the evidence that the defendant is a duly authorized member of the clergy with rights and privileges granted by an ordaining authority that includes administration of a religious ritual or ceremony requiring the presence or consumption of an alcoholic beverage, and that on the occasion is question, the defendant took four ounces or less of an alcoholic beverage into the correctional facility and personally consumed all of the alcoholic beverage or departed from the facility with any portion of the beverage not consumed, you will find the defendant not guilty.

